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Opinion delivered June 4, 1934. 
MORTGAGES—FORECLOSUREDEFENSES.—Where there were any 
agreements or promises made with reference to a foreclosure 
suit that would affect the foreclosure suit or the commissioner's 
deed, such agreements or promises would have to be enforced in 
the chancery court, and not in an action of unlawful detainer, 
in the absence of an allegation of fraud. 

2. EVIDENCE---COMMISSIONER'S DEED.—In an action. based on a mort-
gagor's alleged agreement to pay rent after foreclosure and pur-
chase by the mortgagee, the commissioner's deed to the mortgagee 
held admissible in unlawful detainer to show the mortgagee's 
right of possession and the extent thereof.
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3. F _ ORCIBLE ENTRY AND DETAINER-PRIOR POSSESSION OF PLAINTIFF.- 
In an action based on a mortgagor's alleged agreement to pay 
rent after foreclosure and purchase by the mortgagee, the rela-
tion of landlord and tenant is necessary, but prior possession of 
the moitgagee and unlawful entry by the mortgagor are not 
necessary. 

4. ,APPEAL AND ERROR-CONCLUSIVENESS OF COURT'S FINDING.-A find-
ing of fact by the circuit court, sustained by substantial evidence, 
will not be set aside on appeal, as the Supreme Court does not 
pass upon the credibility or weight of testimony. 

5. APPEAL AND ERROR-CONCLUSIVENESS OF COURT'S FINDING.-A find-
ing of the court, sitting as a jury, is as conclusive as the verdict 
of jury. 

Appeal from Garland Circuit Court ; Earl Witt, 
Judge ;. affirmed. 

0. H. Sumpter, for appellants. 
James K Campbell and Murphy & Wood, for 

appellees. 
- Action of unlawful detainer by Elleene 0. Matthews 
and Olive L. Matthews and Arkansas Trust Company 
against Randall and 'Alice Harvell. From a judgment 
for plaintiffs defendants have appealed. 

MEHAFFY, J. The appellees brought suit in the Gar-
land Circuit Court against appellants, alleging that they 
were the owners of the property described in the com-
plaint, and that on July 19, 1932, the Arkansas Trust 
Company, one of the appellees, rented said real estate 
to the appellants at a rental price of . $40 per month, pay-
able monthly in advance ; that the appellants agreed on 
said date to - lease the property and to pay $40 a month 
rent.

The appellants_ filed a demurrer, which was over-
ruled, and then filed answer denying all the material al-
legations in the complaint, and alleged that the Arkan-
sas Trust Company was never at any time in the actual 
and peaceable or exclusive possession of the property de-
scribed in the complaint, nor any part of said property ; 
and appellants specifically deny that the other appellees 
were at any time in the actual, peaceable or exclusive pos-
session of said property. They deny that they are in-
debted to appellees, Matthews, in any sum. They specifi-
cally deny that the relation of- landlord and tenant has



-358—	IiAavELL V. MATTHEWS:
	

[189 

ever existed between appellees or either of them, and 
appellants or either of . them. They allege that they are 
the owners of the property described and every part of it, 
and that they have had more than three years uninter-

. rupted possession of the same and every part of.,the 
property, immediately preceding the filing of the com-
plaint. 

.The undisputed evidence shows that the appellants 
were indebted to the Arkansas Trust Company in the 
sum of $3,500,. and that the property here involved -was-
mortgaged to the Arkansas Trust Company to secure the 
payment of this debt. The debt was past due, and the offi-
cers of the bank told appellants they would have to do. 
something about collecting -the debt. Finally appellants 
were told that proceedings to foreclose would be begun. 
A decree of foreclosure was entered, the property sold 
under said decree, the Arkansas Trust. Company became 
the purchaser, and a commissioner's deed was made to it. 
The appellants contend, however, that the officers of the 
bank agreed to take care of appellants a:nd look after 
their intere.sts, and that for that reason this suit .cannot 
be maintained, because they say that . the bank bought' 
the property at the foreclosure sale fur the benefit of the 
appellants. 

There is no claim that there was any fraud prac-
ticed in obtaining the decree; in fact, the undisputed 
proof shows that appellants .were notified when the de-
cree was entered, and were- notified when the bank ob, 
:Wiled the Commissioner's deed. 

If there were any agreements or promises made with 
reference to the foreclosure suit that would in any way 
affect the foreclosure suit or the deed, this would have to 
be -corrected -in--the chancery court. As we have already 
said, there is no claim that any fraud was.practiced. 

• At -the time of the foreclosure and sale of the prop-
erty, the debt, with interest, was more than $4,300. The 
evidence on the part of . the appelleeS is to the effect that 
after the- bank had received the deed, it made an agree-
ment with the appellants, by which it rented to appel- . 
lants the property described, for the Sum of $40 per -
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month, payable in advance, and that appellant§ agreed 
tO pay this amount of rent. 

• •Appellants' testimony on this issne is to the effect-
that they did nOt rent the property, but that they agreed 
to pay $40 a month interest, and intended to pay the eiv-
tire debt. However, there never was but one payment 
made, and it was about $42. 
.• • The sole question - therefore for our determination 

is, whether the relation of landlord and tenant existed, 
-and this was a question of fact. 

The appellants contend that the court erred in per-
mitting . the appellees to introduce in evidence the Corn-
missioner's deed, and quoted: "Title not being involved 
in the action of forcible entry and . detainer, • it is the 'gen-
eral rule that no evidence' can be introduced pertaining 
to title." 

The above quotation is from Encyclopedia of 'Evi-
dence, vol. 5, 782, 'and as supporting the text, §everat 
Arkansas cases are 'Cited. 

Section 4857 of . Crawford & Moses' .Digest is as fol-
lows : "In trials.. under • the provisions of this act, the' 
title . to the prethiSeS in • question shall not be adjudicated 
upon or given in evidence, except _to show the right to the 
possession, and the extent thereof.." • 

The only purpose therefore for which 'the . Commis-
sioner's deed could have been introduced, was to show 
the right to -the possession and the extent thereof. It 
was, however, competent for this. purpose. Appellants 
had owned this property for a long while, Sand appellees 
had foreclosed 'a mortgage and purchased the property 
at the foreclosure sale, and a Commissioner's 'deed was 
made. It was necessary in this case to introduce this 
deed to show the right of possession. 

"While deeds 'cannot be introduced as evide- nce of 
title, they are sometinies admitted as proof of ithe right 
of posseSsion." Encyc. ofEvidence, vol. 5, 786. ,	. 

The Commissioner's deed was not introduced for the 
purpose of showing title, but only for the purpose of 
showing the right to possession, and was- proper for that 
purpose.
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It is next contended by the appellants that the deci-
sion of the court is contrary to law because "the action 
of forcible entry and unlawful detainer can be sustained 
only by proof of an actual possession of . the premises 
sued for, held by the plaintiff prior to the unlawful entry 
made by the defendant'? 

Of course, there would not have to -be an unlawful 
entry. The statute provides that every person who shall 
willfully hold over any lands, tenements or possessions 
without right, or a person who may peaceably and law-
fully obtain possession and hold same willfully and un-
lawfully, etc. 

The appellants are correct in their contention that 
the relation of landlord and tenant must have existed, 
and on this question the evidence is in confliet After the 
purchase of the property by appellees, the eVidence on 
the part of the appellees shows that they entered into a 
contract with appellants, by which they rented the prop-
erty to appellants, and that appellants agreed to pay the 
rent, and thereby became tenants of the •appellees. On 
the other hand, it is contended that . the appellants never 
did agree to rent or to become the :tenants of appellees, 
but they agreed to pay $40 a month interest. This is 
really the sole question in the case. 

A verdict supported by substantial evidence will not 
be set aside on appeal, as the Supreme Court does not 
pass on the credibility of witnesses or the weight of the 
testimony. Home Sewing Machine Co. v. Westmoreland, 
183 Ark. 769, 38 S. W. (2d) 314; Lofton v. King, 185 Ark. 
421, 47 S. W. (2d) 578; Powers v. Wood Products Corp.; 
184 Ark. 1032, 44 S. W. (2d) 324; Kansas City Fiber Box 
Co. v. F. Burkart Mfg. Co., 184 Ark. 704, 44 S. W. 
(2d) 325. -	.	• 

This case was by agreement, tried by the court sit-
ting as a jury, and his finding is as conclusive as the find-
ing of a jury. American, Ins. Co. v. Brannan, 184 Ark. 
978, 44 S. W. (2d) 346. 

The court, in this case, after hearing the evidence, 
found that under the evidence the appellants were the 
tenants of appellees from month to month that they had



paid approximately one month's rent under the contract, 
and had defaulted in the payment of rent for one year. 
This finding of fact by the circuit court is conclusive on 
appeal, and the fact that the finding of a jury or a court 
sitting as a jury appears to be against the preponderance 
of the evidence does not authorize this court to reverse 
the judgment if there is any substantial evidence upon 
which to base it. These are matters within the province 
of the jury or the court sitting as a jury, and we are not 
authorized to pass on the credibility of the witnesses or 
the weight to be given to their testimony. 

There was substantial evidence to support the find-
ing of the court, and the judgment of the circuit court is 
affirmed.


