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EVIDENCE—TESTIMONY IN ANOTHER PROCEEDING.—Testimony taken
before a referee in bankruptecy was properly excluded in an
action to cancel an alleged fraudulent transfer of the bankrupt’s
property both because there was no showing that the witnesses
who testified before the referee were not available, and because
defendants were not parties to the hearing before the referee and
had no opportunity to cross-examine the witnesses.

EVIDENCE—FORMER TESTIMONY.—Testimony at a former trial be-
tween the same parties in the same case is admissible if the
witness is dead or out of the ecourt’s jurisdiction without procure-
ment of the offering party, and the address of the absent witness
could not be obtained by reasonable diligence in time to take
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his deposition, provided the -adverse party had opportunity to
cross-examine such witness when he originally testified.

3. FRAUDULENT CONVEYANCES—EVIDENCE.—Evidence held insufficient
to establish a fraudulent conveyance.

4. FRAUDULENT CONVEYANCES—BURDEN OF PROOF.—OQOne seeking to
cancel a conveyance as a fraud upon creditors has the burden
of proof. ’

Appeal from Independence Chancery Court; 4. S.
Irby, Chancellor; reversed.

S. M. Casey, for appellants.

J. J. McCaleb, for appellee.

McHaxey, J. Appellee brought- this action against
appellants to cancel an alleged transfer of a certain
wholesale grocery and feed business, which, it is alleged, -
belonged to the bankrupt, B. B. Conine, Jr., located in
the city of Batesville and which in some manner was

“transferred by him to appellants, his father and sister..
It was alleged the transfer was fraudulent and made with
the intent to hinder, delay and defraud creditors of the
bankrupt. Also that the conveyance was void in that the
Bulk Sales Law had not been complied with. Appellants
defended on the ground that the bankrupt was not and
never had been the owner of said business, but that it was
their property; that the bankrupt had not transferred it
to them, as it had always been their property, except for a
few dollars invested in it by the bankrupt, which had
been repaid to him, and that he operated the business for
them on a salary basis; that they had permitted him to
operate the business for a time in the name of B. B. Co-
nine, Jr., Company, knowing that he was indebted in a
considerable sum, but did not think such old indebted-
ness would involve said business until about J une, 1933,
when a judgment was taken against Conine, Jr.; that
on the advice of counsel, and to save possible complica-
tions, they changed the name of said business to B. B.
Conine, Sr., Company. ‘

Just when Conine, Jr., was adjudicated a bankrupt
is not shown, but in October and N ovember, 1933, on hear-
ings before the referee in bankruptey to obtain authority

for the trustee to bring this action, certain testimony was
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taken and transcribed relating to the ownership of the
bankrupt of the property here involved. On the trial of
this case, this transeript of testimony taken before the
referee was offered in evidence and excluded by the court,
but a decree was entered awarding judgment against ap-
pellants in the sum of $2,500, or that they turn over goods
and merchandise of that value to the trustee. :

We agree with the trial court that the testimony
taken before the referee was incompetent, no showing
being made that the witnesses who there testified were
not available as witnesses in this proceeding. Appellants
were not parties to the hearing before the referee, had
no opportunity to eross-examine the witnesses, and were
not bound by such testimony. It has long been the rule
in this State that testimony of a witness at a former trial
between the same parties in the same case may be ad-
mitted if such witness is dead, or out of the jurisdiction
without the procurement of the offering party, and if the
address of the absent witness could not be obtained by
reasonable diligence in time to take his deposition, pro-
vided the adverse party had an opportunity to cross-
examine such witness when his original evidence was
given. Clinton v. Estes, 20 Ark. 216; Pine Bluff Co. v.
Bobbitt, 174 Ark. 41, 294 S. W. 1002. It will readily be
seen that the offered testimony was not competent under
the above rule.

The only evidence left in the case touching the owner-
$hip of the business is that of the bankrupt, Conine, Jr.,
and he testified that at first he put $115 in the business
and that appellants put all the other money that was in-
vested in it; that he withdrew all he had in it shortly
thereafter, and that appellants at all times owned it; that
it was for a time operated in his name, but, when it ap-
peared that complications might arise because of his old

~ indebtedness, the name was changed to B. B. Conine, Sr.,

& Company; that there was no sale or transfer of the
business to appellants; and that it at all times belonged to
them. This testimony was offered by appellee, and it is

not contradicted by any other evidence. We are there-

fore of the-opinion that the judgment of the court is with-



out evidence to support it. No fraudulent conveyance 1is

established. Indeed no conveyance of any kind is estab-

lished. The creditors complaining are all prior creditors

and must prove fraud to prevail. We said in the recent

case of Stuttgart Rice Mill Co. v. Lockridge,-185 Ark.

349, 47 8. W. (2d) 596: ““Fraud is never presumed, but

must be proved, and the burden of proving it is upon the

party alleging it. It need not be shown by direct or posi-

tive evidence, but may be proved by ecircumstances.

‘Slight circumstances or circumstances of an equivocal

tendency, or circumstances of mere suspicion, leading to

- no certain results’ are not sufficient evidence. ‘They must

- not be, when taken together and aggregated, when inter-
linked and put in proper relation to each other, consist-

ent with an honest intent. If-they are, the proof of fraud

is wanting.” They may be sufficient to excite suspicion,

but suspicion is not the equivalent of proof. . Circum-
stances necessary to prove fraud must be such as nat-
urally, logically and clearly indicate its existence.?’

The burden of proving a fraudulent conveyance was
on appellee. Not having met the burden, the decree of
the trial court must be reversed, and the cause dismissed
at the cost of appellee. ' : :
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