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SCRAPE v. STATE.
Crim. 3883
».Opinion delivered May 7, 1934.

1. CRIMINAL LAW—EvaNCE OF OTHER CRIMES.—Evidence of defend-
ant’s “having committed similar crimes closely connected with
the crime charged is admissible, not only to show knowledge or
intent, but also to show a system, plan or scheme of conduct
on the part of the accused. ‘

2.  CRIMINAL LAW—EVIDENCE OF OTHER CRIMES.—In .jai prosecution
for robbing a filling station operator, testimony of another such
operator that defendant attempted to rob him the next day was
admissible. e ‘

Appeal from Pulaski Circuit Court, First Division;
Abner McGehee, Judge; affirmed. ) '
Coulter & Coulter, for appellant.

Hal L. Norwood, Attorney General, and Robert F.
Smath, Assistant, for appellée. - :

McHaxgy, J. Appellant was convicted of the crime
of robbery of a filling station in Little Rock on Novem-
ber 9, 1933, and sentenced to five years in the penitentiary.
The deputy prosecuting attorney, in his opening state-
ment to the jury, said: ‘‘I think the testimony will show
that this was one of a series of robberies in which this
boy was engaged.”” An objection was made to this state-
ment, which was overruled by the court. During the trial,
L. R. Biggs, a witness for the State, and the operator of
- another filling station in Little Rock, was permitted to
testify, over appellant’s objections, that appellant” and
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two others attempted to rob him on November 10, 1933,
the day following the date of the robbery for which he
was on trial, and that appellant later admitted to him
that he was one of the three boys that attempted to hold
‘him up. In this connection, the court gave to the jury,
over appellant’s objections and exceptions, instruction
No. 5, which reads as follows: ¢The defendant is being
tried alone for the crime of robbery. The State has at-
tempted to show by testimony that this defendant en-
gaged in an attempted crime of robbery on the night fol-
lowing the date of the crime for which he is now being
tried is alleged to have been committed. If you should
believe from the evidence that the defendant did attempt
to commit robbery on the night following the alleged
crime for which he is being tried, it might be considered
by you as showing, if it does so show, a scheme and a
design on the part of the defendant in the commission of
crime, and for no other purpose; and, even though you
should believe him guilty of attempted robbery committed
on the day following the day of the robbery for which he
"is now being tried, yet that would not be sufficient to war-
rant his conviction on the charge for which he is now be- -
ing tried unless you believe he was guilty on this par-
ticular charge beyond every reasonable doubt.”” These
matters are urged here for a reversal of the judgment of
conviction.

A number of decisions of this court are cited to the
effect that evidence of other crimes is not admissible to
prove guilt of the particular crime for which the accused
is on trial, for the reason that the State cannot resort to
proof of his bad character as a circumstance from which
guilt may be inferred. On the other hand, we have many
times held that evidence of similar crimes closely con-
nected with the crime charged, is admissible, not only to
show knowledge or intent, but to show a system, plan or
scheme of conduct on the part of the accused: Many such
cases might be cited. They are collected in Crawford’s
Digest under Criminal Law, § 92. Two of the recent
cases on the subject are Wilson v. State, 184 Ark. 119, 41
S. W. (2d) 764, and Sibeck v. State, 186 Ark. 194, 53 S.
W. (2d) 5. )



We are therefore of the opinion that the testimony
of the witness, Biggs, was properly admitted and prop-
erly limited in instruction No. 5, above set out. It follows
that the judgment must be affirmed, as these are the only
.assignments of error relied upon.



