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W. P. Brown & Soxs Lumser Company v. OATIES.
4-3473 . ‘
‘Opinion delivered May 28, 1934.

1. MASTER AND SERVANT-—JURY QUESTIONS.—In an action against
the owner of a sawmill operating a narrow-gauge railroad for
injury to a tong-hooker in making a coupling alleged to have
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- been caused by the engineer disregarding the stop signal, evi-

- dence held to take to the jury the questions whether defendant
was negligent, and, if so, whether such. negligence . was the
proximate cause of the injury. ' '

"2,  MASTER AND SERVANT—CONTRIBUTORY NEGLIGENCE —Under Craw-

ford & Moses’ Dig., §§ 7144-5, making 4 corporation- operating a

railroad liable for-.an injury sustained by an employee, the

employee’s contributory nee:hgence constitutes no bar to a.

'recovely .
3. .MASTER AND SERVANT——SCOPE OF EMPLOYMENT.—A' tong-hooker
and general handyman employed by a sawmill owner held not as
- matter of law a mere volunteer in making a couphng on a railroad
- under the engineer’s direction.. . :

Appeal from Monroe Cucmt Coult W J Wag—
Joner Judge; affirmed.

w.w. Sharp, for appellant

H. P. Smith, for' appellee.

MCHANEY J. Appellant owns and operates a narrow-
gauge. 1a11road in connection with its sawmill, over which
it hauls logs to its millL Appellee was employed by. ap—‘
pellant as tonv-hookel in loading logs onto its cars in
the woods. On August 24, 1933, after ‘having worked all
day in the woods, appellee and the other employees were
transported back to the mill on‘ the log train. All the
employees, except the engineer, ﬁreman and appellee,
left the train before reaching the mill, but these latter
continued for the performance of other duties, one of
which was to place the other engine at the water tank,
spot it to go out next morning. The log cars Were coupled
to the engine and to each other by the link and p1n gys-
tem After cutting the engine loose from the’ cars, appel—
lee as he says, under direction of the enginéer, attempted
to couple the live engine to the dead one for the purpose
of spotting it as aforesald The engineer obeyed his
lantern signal (darkness having overtaken them) to back
up, but neghgently failed to obey his stop srgnal When
he attempted to make ‘the coupling, and h1s hand was
caught between the diaw-bars of the two engines’ and
severely injured. Trial resulted in a verdiet and ;]udﬂf—
ment in his favor for $500.

For a reversal of the . judgment, appellant insists
that there was no negligence on its part.established; that
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‘appellee himself was negligent; and that he was a mere
volunteer at the time he was hurt. In other words, that
the evidence is insufficient to support the verdict. We
cannot agree, but are of the opinion that the evidence
was sufficient to take the case to the jury, considering it
in the light most favorable to appellee, as we must do.
He had been working for appellant since 1925 as a tong-
hooker, except the time the mill had not been in operation
because of depressed business conditions. Operations
had only recently been renewed. During all his work he
had frequently made couplings of cars in the woods to
the knowledge of all the officials and other employees. He
was a kind of handy man, doing whatever he was told to
do. He says he was mstructed by the engineer to make
the coupling at the time he was injured. He attempted to
obey this order, and the engineer knew he was doing so,
as he responded to his signal to back up slowly. Appel-
lee stepped between the engines to make the coupling
and gave the stop signal. The engineer obeyed the first
and failed to obey the second. The drawbars came to-

gether with such force as to knock the dead engine about = -

one foot, and appellee’s hand was 1n3ured Under these
facts we think it a question for the jury as to whether
this was negligence and was the proximate cause of the
injury.

Contributory negligence would not bar a recovery,
even though it be conceded he was contributorily negli-
gent. Sections 7144, 7145, Crawford & Moses’ Digest. In
th1s respect appellee s 1nstruct10n No. 1, given by the
court, was more favorable to appellant than the law
justified. .
‘Whether appellee was a mere volunteer and acting
without the scope of his employment was a question of
fact, and was submitted to the jury under instructions
requested by appellant. We cannot say as a matter of
law that he was a mere volunteer.

No error prejudicial to. appellant appearing, the
judgment must be affirmed.



