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MCCAI& V. F_ENDER.
, . 4.3416 :
Opinion"deli'v'e;'ed March 26, 1934.

1. SALES—CONDITIONAL SALES.—Where the seller of a chattel re-
serves title until payment of the purchase price, the sale is con-
ditional and dependent for 1ts consummatlon “upon performance
of such condition. o -

2. "SALES—CONDITIONAL SALES—REMEDIES OF SELLER.—When a’ debt
under a conditional sale becomes: due, the seller may bring an
action to recover the debt, and thereby affirm the sale and waive
the reservation of title or he may elect to take the property,
and thereby cancel the debt, but he may not.have both remedies.

3.  SALES—CONDITIONAL SALES—JURY QUESTIONS.— Whether ‘an auto-
mobile was sold under a conditional sales contract and wheth}er
the seller’s repossession thereof was consented to by the assignee
of the purchase money note so as to. preclude the assignee’s-ac-
tion on the note against the buyer held for the jury.

Appeal from Randolph Cncult Court; John L. Bled—
soe, Judge; affirmed.

C. T. Bloodworth and C. T Bloodworth Jr., for
appellant. :

E. G. Schoonooer w. J. Sch.oon,over_and Wem" K.
Schoonover, for appellée.

BUTLER, J. Vance Fender-and hlS mother Mrs, D. \V
Fender, purchased an automobile from the Alecorn Motor
Company of Popla1 Bluff, Missouri, and made and" exe-
cuted their promissory note for. the balance of the pur-
chase money to the Alcorn Motor Company for the sum
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of $360, due nine months after “date with interesf at 10
per cent. This note was assigned for value before ma-
turity to the appellant, L. McCain.. On December 7,
1931, after the maturity of the note, Mls Fender, oneof
the makers, called on McCain at his office in Poplar Bluff

- and paid the interest then accrued: Sometime thereafter
the Alcorn Motor Company paid McCain $20 on the note
which was duly eredited thereon.” Nothing further hav-
ing been paid, the appellant brought suit to recover for
the balance and mlerest accdrdi‘ng to the terms of
the note. '

Among the defenses interposed was that the note
sued on evidenced an indebtedness due on a conditional
sales contract for the purchase price of an automobile,
and that before suit the car had been retaken by the Al-
corn Motor Company with the consent and authority of
MecCain, the assignee, and that thereby the debt evi-
denced by the note had been extinguished. This defense
was predicated upon the principle that, where the ven-
dor reserves title to a chattel until the payment of the
purchase price, the sale is conditional and dependent for
its consummation upon the performance of the condition
that the purchase price shall be paid. When the debt
becomes due the vendor, in sales of this character, may
bring an action to recover the debt, and by this he affirms
the sale and waives the reservation of title; or he may
elect to take the property and, by doing so, cancels the-
debt. He may not, however, have both remedies, and,

- where he elects to retake the property an action to re-
cover on the debt is barred. Nashwille Lumber Co. v.
Robinson, 91 Ark. 319, 121 S. W. 350; Lawrd v. Byrd, 177
Ark. 1114,9 S. W. (2d) 571.

- It was established that the car had been retakén by
the Alecorn Motor Company, and, applying the principles
announced, the court submitted to the jury the question
of whether or not the retaking of the car was authorized
by the appellant, and instyucted the jury that, if it should
so find, its verdiet should he for the defendants (appel-
lees). There was a verdict in favor of the defendants,
and the appellant; on appeal, insists that there was no
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evidence that there was a conditional sales contract or
that he authorized the appellees to negotiate with-the Al-
corn Motor Company on the question of accepting the car
in settlement of the'debt, or that the car had been retaken
with his consent. , :

We find no positive testimony tending to establisk
the fact that the automobile was sold under a conditional
sales contract, but that was an inference growing out of
the testimony, and is sufficient to warrant the jury in be-
lieving that it was so sold. Mrs. Fender, one of the ap-
pellees, testified in effect that it was her understanding
that it was a conditional sales contract, and the fact that
the car was retaken supports that view. As suggested
by the appellees, they were not in possession of the con-
tract, and, if there had been none such, there appears to
have been no difficulty on the part of the appellant in
establishing that fact.

From the testimony of McCain there can be no doubt
but that the Alcorn Motor Company,-at the time of the
assignment of the note to him, was solvent. This was
only one of many transactions of a similar nature be-
tween McCain and the motor company, and he was satis-
fied with its financial responsibility for the payment of
its notes which he purchased. If may be legitimately
gathered from McCain’s testimony that the motor com-
pany frequently repossessed cars with the knowledge of
MecCain, who held the notes, and that this matter was left
up to the best judgment of the motor company, and that,
when such action was taken, it was satisfactory to Me-
Cain. There is no dispute as to whether or not Mrs.
Fender had a conversation with McCain, at the time she
paid the interest in December, relating to repairs to the
car and its being retaken. She testified that she asked
Mr. MeCain to take the car back because she could not
get repairs for it, and that he told her that she would
have to see Mr. Alcorn about taking the car back. She
accordingly did see Mr. Alcorn, who later repossessed
the car, and in this connection MeCain stated that at the
time of the conversation Alcorn was solvent, and the note
could have been collected from him, and that he (Me-
Cain) was not interested in Mrs. Fender.
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We conclude that this testimony was sufficient to
warrant the court in submitting: to the jury the question
stated above, and that it was sufficient.to -warrant the

verdict. The judgment is correct, and will therefore be
affirmed. :



