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1. INSURANCE—PAYMENT OF DUES—JURY QUESTION. ——In an actlon on

a life certificate, whether dues had been paid held unde1 the
_evidence for the jury.

2.  INSURANCE—FORFEITURE—BURDEN OF PROOF.-—An insurer claim-
ing a forfeiture of a life certificate for nonpayment of dues had
the burden to estabhsh this fact by a preponderance of the

" evidence. '

3. APPEAL AND ERROR—DIRLCTKD VERDICT.—The rule that the verdict
of the trial court will not be disturbed where there is substantial
evidence to support 1t held mapphcable where a verdlct is directed
by the court.

4. APPEAL AND ERROR—DIRECTED VERDICT.—Where there was a con-
flict of testimony as to whether insured paid his dués, it was
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error to direct a verdict for the insurer, and it is lmmatenal

that evidence on another issue was not abstracted.

Appeal from Pope Circuit Court; 4. B. Przde,
Judge; reversed. S

Robert BazleJ, for appelldnt

Rawmey T. Wells and Lee Miles, for appellee

-Memarry, J. This suit was 'b1ou0'ht by appellant
_aoamst the appellee in the Pope Cucmt Court to recover
.01l an insurance pohcy issued to appellant’s husband,
Robert L. Hood, who died October 16, 1932.
.+ In 1898 the appellee issued to Robert L. Hood, hus-
band of appellant, an insurance policy in the sum of
$2,000, payable to his wife, the appellant. All of the pre-
miums and dues were pa1d by Hood up to August 9, 1910,
'When he canceled and surrendered the cert1ﬁcate orig-
1nally issued to him, and d1rected the issuance of a new
ce1t1ﬁeate, making lns wife and children beneficiaries.
This second certificate was issued August, 16, 1910 On
April 18, 1929, this second certificate was sunendered and
canceled .and. application made for a new form of ordi-
nary life certificate in the amount of $2,000 at an_in-
. creased rate of assessments. The beneﬁciary in this last
certificate, the one involved in this suit, is appellant.

Robert L. Hood was in the drug busmess at Russell-
ville, and paid his dues to appellant,s agents for about
30 years. During all that time, up to July, 1932, the dues
were paid at Hood’s place of business, at his drug store.
About this there is no dispute. The avents of the appel-
lee and others testified that the agents of the appellee
would go to Hood’s place of business and collect pre-
miums, and Mrs. Hood, thé appellant, testified that all
the dues “were paid up to the time of his death. She did
not, however, have receipts for all of them. She did have
1ece1pts or checks showing that. she paid all of the pre-
miums- and dues up to and including the payment for
June 1932. In April, 1932 Hood bonowed $203 06 f1 om
the company.
‘ The testimony of the appellant shows that no not1ce
that the dues had not been paid was ever received. She
also testified that, after the change in the policy was
made, they paid: $7 84 dues, and 25, cents camp dues, a
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total of $8.09: She testified that they always collected
dues at the store; that this was the custom from the very
beginning, more than 30 years, down to the death of Mr.
Hood; that they were paid up at the time of his death;
and that no one ever notified them that they were not
paid. She opened all the mail, looked after the books, and_
- no information ever came that they were not 'paid. After
Hood’s death, she wrote appellee that she had money to
pay the loan, but she never recelved any answer to her
letter.

On cross-examination she testified that sometimes she
paid the dues, and sometimes her son paid them, but they
were always paid at the store; paid to the local secrétary;
paid them down to the time of Hood’s dedth. She did not
know there was any contention that they had not been
paid  until after his death. She had receipts for Jan-
uary, February, March and April that she found, and she
‘testified that one box of receipts, she could not ﬁnd Her
testimony was ‘corroborated by her son, Louls Hood

Robert Bailey, attorney, mt1oduced a"lettér which
‘had been written to the ,dppellee notifying the company
of the death of Mr. Hood, and also a létter in reply, saying
that Shepherd notified them of Hood’s'death, and they
also stated that Hood had been suspended for the non-
payment of June dues.

Joe 'D. Shepherd, financial secretary of appellee tes-
tified that he worked for the local camp during 1932 as
financial secretary; that his records show that Hood was
suspended for the nonpayment of the June installment.
This witness does not remember whether he ever col-
lected any dues at any place other than Hood’s place of
business. He does not rémember whether Hood ever
paid him at his office. The local camp had no meetings for
‘vears, and the financial secretary hadmno-place of -busi-
ness for appellee in Russellville. Shepherd testified that
the office of financial secretary was given to him by the
State. manager of appellee. Witness did not remember
whether he collected once or twice from Hood money
that witness had advanced. This witness admitted that
Hood gave him a check in June, and also that the receipt
introduced, dated June 13, was signed by him, and he
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also testified that he .could not say whether he received
cash and the check, too, or not. He testified that on
the book, after Hood’s name, was the word ‘‘see’’; that
this was.a notation made by Mr. Young, who preceded
witness as financial secretary, and he took that to mean
that he was to go to Mr. Hood’s place of business to
- collect dues.
' Roy Young, Mr. Shepherd’s pledecessor testified
that he was- -financial secretary for eight years, perhaps
ten; that Hood was a member of the camp, and that he
collected dues regularly; that he collected the dues at
Hood’s store; always collected them there the first of the
month; that he turned the office over to Shepherd in
April or May; that Hood paid every time he went there
to collect. "He also said that he made the notation.on the
book, and ‘told Shepherd to go to Hood’s place of busi-
ness to collect; that the last dues witness collected Were.'
in April or May, he did not know which. -

There was other evidence introduced with reference
to the loan, and the available values, and, at the close
of the evidence, the court directed a verdict in favor of-

" the appellee. There was sufficient evidence to submit

the question as to whether dues had or had not been paid
to the jury. It was a question of fact for the-jury, and
not for the court. If the dues had been pa1d then the
other question discussed became immaterial.

-Whenever an insurance company seeks to av01d pay-
ment, claiming that the policy is forfeited for nonpay-
ment of dues, the burden is on it to establish this fact by
a preponderance of the evidence. .

““While the burden is on the plaintiff in an action
on a benefit certificate to show insured’s good standmg
at the time of his.death, still, as the certificate is proof
of good standing at the time of its issuance, and raises
a presumption that such good standmg contmued it fol-
lows that, when the cerhﬁcate is introduced, the burden
is on the association to prove loss of good standing. * * *
And, generally, in an action on a pohcy or mutual benefit
) certiﬁcate, the issue of the policy or certificate of insur-
ance, and the insured’s déath being shown by plaintiff,
the burden is on the company to show nonpayment of
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plemlums or dues or other matters going to av01d the
policy.”” Cooley’s Briefs on Insurance, vol. 4, 3863-3864 ;
Uwited Order of Good Samaritans v. Reavis, 186 Ark
1143, 57 S. W. (2d) 1052; Supreme Council American
Legion of Honor v. Haas, 116 11l. App. 587 ; Ry. Passenger
& Freight Conductor’s Mut. Aid & Benefit Ass'n v.
Thompson, 91 I1l. App. 580; United Brotherhood of Car-
penters & Jowmers of Amemcav Fortin, 107 I11. App. 306;
Sleight v. Sup. Council of Mystic Tozlms 107 N. W. 183;
Kidder v. Sup. Commandery, Umtecl O)der of Golden
Cross, 78 N. E. 469.

Counsel for appellee conectly states that the Su-
preme Court will not disturb the verdict of a trial court
where there is substantial ev1dence to support it, although
the evidence introduced is conflicting, but that has no
application where the verdict was duected by the trial
court. If the case had been submitted to the jury on
questions of fact, this court would not disturb the ver-
dict if there was any substantial evidence to support it,
but questions of fact are to be tried by the jury, and not
by the court, if there is any substant1a1 evidence to submit
to the Jury

Counsel for appellee says that some of the evidence
introduced was not abstracted. That evidence, however,
is with reference to the funds in the hands of the insur-
ance company belonging to the insured, and it is ab-
stracted by the appellee, but, if it had not been, the view
that we take of the case maLes it wholly unnecessary,
because, if Hood’s premiums had been paid, it would
then, of course, be immaterial, because, if the premiums
whether there was any ac cumulatlon of funds or not. As
to whether there was an accumulation of funds, is a ques-
tion of fact which, if there is conflicting ev1dence will be
a question for the jury.

As to the proper construction of the provisions of
the policy, we call attention to the case of the Sovereign
Camp, Woodmen.of the World, v. Hardee, ante p. 542,"and
the case of Soyereign Camp, Woodmen of the World, v.

. Easley, ante p. 1012. . :



- From what we have said, it follows that the case must
. be reversed and remanded for a new trial.
It is so ordered. - . ‘



