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MISSOURI STATE LIFE [\*SURA’\T(;L COMPA\* y.v. Browx.
4-3390
Opinion délivered March 26, 1934.

1. INSURANCE—STATUTORY PENALTY AND ATTORNEY'S FEE.—Craw-
ford & Moses’ Dig., § 6155, imposing upon insurer a penalty of '
12 per cent. damages and attorney’s fees for failure to pay the
loss within the time prescribed in the policy after demand there-
for, held constitutional even where insurer acted in good faith
in refusing payment. . .

2. INSURANCE—DISABILITY—JURY QUESTION.—Whether insured un-
der a group policy suffered a total disability outside of the.loss
of his leg for which he was pald so as to entltle him. to s1ckness
benefits, keld for the jury. - . : .

3. INSURANCE—NONPAYMENT OF PREMIUMS—FORFEITURE.—Insurance’
companies cannot declare forfeitures of policies for nonpayment,
of premiums when they have sufficient funds in their hands be-
longing to the insured to pay the premiums. .

4. INSURANCE—TOTAL DISABILITY—JURY QUESTION.—Whether in-
sured under a group policy was totally and permanently disabled
so as to be entitled to benefits therefor held for the jury.

Appeal from Arkansas Circuit Court, Southern Dis-
trict; W. J. Waggoner, Judge; affirmed. _

George Pike, F. 4. Isgrig, A. D. DuLaney and Rose,
Hemmgwa,y, Ca/ntrell & Loughborough, for appellant.

Meehan & Moncrief, Sam T. Poe, Tom Poe and Me-
Donald Poe, for appellee.

Menarry, J. The appellant, Missouri State Life
Insurance Company, issued to the Missouri Pacific Rail-
road Company three group policies. One of them pro-
vided for indemnity in the event of accidental dismem-
berment; one provided for indemnity for a period of not
exceeding 26 weeks for sickness, and the other provided
for indemnity for total and permanent disability. The
appellee, an employee of the Missouri Pacific Railroad-
Company, was issued a certificate under each of the group
policies.

On May 3, 1931, the appellee lost a leg in an accident,
and the company pa1d him $500 in settlement of his clalm
under the policy which provided for indemmity in cases
of accidental dismemberment. This policy therefore is not
involved in this sult .
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- The next policy provided for payment of $10 per
week for the period of disability, not exceeding 26 con-
secutive weeks.  The appellant paid on this policy $77.14.
Suit was brought on this policy for the balance due, and
also on the policy for total and permanent disability, and
for 12 per cent. damages and attorney’s fees.*

It was contended in the court below that § 6135 of
Crawford & Moses’ Digest, when applied to a case. in.
which the insurer has reasonable grounds for contesting
the claim, is unconstitutional. Appellant states, however,
that its understanding is that a case is now before the
Supreme Court of the United States involving the con-
stitutionality of our statute as construed by this court.
This court held that the statute was constitutional, and.
that the good faith of the insurance company did not
excuse it from the'plain provisions of .the statute. Life
& Casualty Ins. Co. of Tenn. v. McCray, 187 Ark. 49, 58
S. W. (2d) 199. . : g :

- This case was appealed to the Supreme Court of the:
United States, and, since .the appellant prepared its
brief, the. Supreme Court of the United States has de-
cided the case. It was decided March 5, 1934, 54 S. Ct.
. 482. That court held that the allowance of attorney’s
fees and 12 per cent. damages in insurance cases did not
violate the provisions of the Federal Constitution, and
affirmed the case.” The questions as to attorney’s fees
and 12-per cent. damages is therefore settled by the deci-
sion of the Supreme Court of the United States.

The next question argued by appellants is the right .
of appellee to recover $10 a week for the halance of 26
weeks, for which appellant had not paid. . It was the con-
tention ‘of the appellant that appellee had mo ailment
outside of the loss of his leg, and physicians testified that -
the claim of heart disease was nothing but a pretense.
Other physicians, however, testified that he was totally
and permanently disabled because of other ailments. This
was really the only controversy as to this claim, and ap-
pellant states in its brief: ‘“The jury’s verdict has set-
tled this controverted question of fact.”’

There is therefore nothing for us to consider except
the action on the policy for $1,000 for total and perma-
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nent disability benefits. Appellant contends that, before
appellee would be entitled to recover- under this certifi-
cate, it was necessary that he keep the same in force for
a period of six months following May 3, 1931, the date
on .which he was injured, and that appellee had not kept
this policy in force by the payment of premiums. It is
admitted that no premiums were paid on this certificate
after the month of July, 1931, and appellant ‘contends
that for that-reason the cértificate or policy was lapsed
and forfeited on account of failure to pay preminms.

Appellant’s coiitention cannot be sustained for the
reason that the undisputed evidence shows that-appellant-
had more than enough funds in its. hands ])610110"1110' to the
appellee to pay the premiums. :

X ““The rule -is that insurance companies cannot de-

clare forfeiture of policies for the:nonpayment of pre-
miums where they have sufficient funds in their hands
" belonging to the insured to pay the premium, and the
duty rests upon them to use the funds to pay the: pre-
miums and thereby prevent forfeitures.’’ Illinois Bank-
ers’ Life Ins. Co. v. Wilkén, 187 Ark. 337, 59 S. W. (2d)
1046 ; Security Life Ins. Co. V.- Matthews, 178 Ark. 775,
12 S. W. (2d) 865; dmerican Nat. Ins. Co. v.-Mooney,
111 Ark. 514, 164 S. W. 276; Mo. State Lafe Ins: Co. v.
Mailler, 163 Ark 480, 260 S. KV 705; Knights of Pythias
of Nmth America v. Safnders 174 A1k 279, 295 S. W. 25;
Pfeiffer v. Mo. State Life Ins. Co., 1/4 A1k 783, 97-'-
S. W. 847...

Tt -is contended that the appellee was not totally and
pelmanently disabled. : This court has many times .dé-
cided what constitutes total and permanent disability.
““Total disability does not mean absolute physical dis-
ability on the part of the insured to transact any kind
of business pertaining to his occupation. Total disabil-
ity exists, although the insured is able to perform occa-
sional acts, if he is unable to do any substantial portion
of the work connected with his occupation. It is sufficient
to prove that the injury wholly disabled him from the
doing of all the substantial and material acts necessary -
to be done in the prosecution of his business, or that his
injuries were of such character and degree that common



care and prudence required him to desist from his labor
so long as was reasonably necessary to effect a speedy
cure.”’ Mo. State Life Ins. Co. v. Snow, 185 Ark. 335, 47
S. W. (2d) 600; Ztna Life Ins. Co. v. Phifer, 160 Ark.
98, 254 S. W. 335 Industrial Mutual Indemnity Co. v.
Hawkms 94 Ark. 417 127 S. W. 457.

The ev1dence as to whether total d1sab1hty exlbted
was in conflict, and the verdict of the Jury settled thls
question of fact

We find no error, and the judgment of the cncult
court is affirmed.



