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KIRK V. MASON. 

4-3395


Opinion delivered March 5, 1934. 

1. WILLS—INTENT OF TESTATOR.—In the construction of wills, the 
- rule is to ascertain the intention of the testator from the lan-
guage used, giving force and meaning to each clause in the 
instrument. 

2. WILLS—TECHNICAL RULES OF CONSTRUCTION.—Technical rules of 
construction requiring certain provisions of a will to be disre-
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garded are never resorted to except to escape total inconsistency. 
3. WILLS—ELECTION.—Where a widow made no election to disregard 

the will, she is presumed to take under the will, though she would 
have profited by renouncing the will. 

4. WILLS—CONSTRUCTION.—Will held to bequeath one-third of tes-
tator's personalty to his widow absolutely with the exception of 
so much of his personal property as was necessary in the 
operation of testatór's farm. 

ApPeal from Scott •Circuit Court; J. Sam-Wood, 
J udge ; affirmed. 

W. A. Bates and Evans & Evans, for Appellant. 
Connelly Harrington and 0. R. Smith, ,for appellee. 
SMITH, J. W. R. Kirk, a citizen of Scoti County, 

died testate on or about June r .24, 1929. ,. He waA.living 
with his second wife- at the time. of his , death, and no 
children had been born to either of . his marriages.. His 
second wife was a widow when , he married her, and sbe 
later died without issue born to her., 

Kirk's will was duly hamitted to probate; And his 
surviving widow was appointed executrix, as was'directed 
by the will, the-relevant portions of which are- as - follows : 
The testator first directed his executrix to, pay his just 
debts, if any. By the second paragraph he devised to his 
wife all his real estate, "to be hers, used and possessed 
by her, to enjoy. the rents and profits -therefrom during 
her entire natural life." Paragraph •3 of the will rea4s, 
in part, as follows: "It is my will that at, my death ,Tny 
said wife, Mollie. Kirk, is to make a division of my per: 
sonal estate, consisting of stock, moneyS, notes and .ac-- 
counts, choses ,in action and bank stock and personal 
property of every kind, and .that she is to haye as her 
share of said personal property a one-third interest In 
the whole • f my personal estate." This, _paragraph 
directed that $500 be paid to the testator's. :brOther, R. 
Kirk, "to reward him for taking care of -my father and 
mother during their declining years and last sickness anA 
death, and the remainder of.the two-thirds of.my personal 
estate to be divided equally among my brothers and -sis-
ters or their descendants, then living, namely, as follows : 
' ' *." The brothers and sisters were there named, along
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with the six children of a deceased brother, who were 
given their father's interest. 

Paragraph 4 of the will reads as follows : "It is my 
will and desire that at my death my wife dispose of the 
personal estate as above set out, and retain only such of 
the personal property as is necessary for her in the 
operation of my farm, and that it is my desire that none 
of my land be sold or divided until the death of my wife, 
Mollie Kirk, and at her death, and after the payment of 
her just and legal debts and burial expenses, and the 
erection of a monument to each of our, graves, it is my 
desire that my real estate and any personal property that 
rut:mins uhdisposed of by my wife during her natural 
life be 'then divided equallY among my brothers and•
sisters, and' their descendants. The descendants of any 
one of my brothers arid sisters to' share only in the part 
that my deceased brother or sister would share in my 
estate. The above is conditioned that each of us die 
without issue, leaving no children." 

By paragraph 5 the testator named his wife as execu-
trix, and directed that she be empowered to act as such 
without giving bond. Letters testamentary issued, as was 
directed in the will, 'and the executrix caused an inventory 
to be made and the property to be appraised. The entire 
estate was atipraised at $10,980.47, of which sum $1,680 
represented the value of the land. The testator had made 
contracts to convey certain portions of *the real estate, 
and, by appropriate orders, these contracts were per-
formed, and the unpaid purchase money collected. The 
personal property consisted principally of money in bank 
and the capital stook of the bank in which the money was 
deposited, and certain notes and accounts. Most of this 
'property was converted ihto money under orders of the 
probate court, and the executrix reported to the court 
that she had $9,000 on hand to be distributed as directed 
by the will. In her petition for an order of distribution 
the executrix reported the taxes and other disbursements 
which had beefi made. She alleged that she was entitled 
to one-third of the money under the will and to commis-
sions of $320 as executrix, making an aggregate amount
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to which she was , entitled of $3,320. After allowing $500 
to be paid R. Kirk, a balance of $1,972.99 was reported 
on hand for distribution among the surviving brothers 
and sisters and the six children of the deceased brother, 
the, share (4 each being calculated and stated. 

An'order of distribution was made pursuant -Lc; the 
prayer of the petition, and this money appears to have 
been paid over to the devisees who were entitled thereto. 
Mrs. Kirk, the executrix, deposited her part to het in-
dividual credit in the bank with which her hUsband had 
been connected, and at the time of ter death, which oc-
curred in June, 1932, she had on deposit $1,400 in a 
checking account and $1,600 in the form of a time deposit. 
It was stipulated that all the money on deposit had been 
derived from the estate of .the testator.	*. 

After the death of Mrs. Kirk, Emmett Miller quali-
fied as executor in succession of Kirk's estate, and M. C. 
Bird took out letters of administration on the estate of 
Mrs. Kirk.	 , . 

Certain claims were probated against the estates of 
both Mr. and Mrs. Kirk, which need not be considered, 
as there is no controversy about them. Kirk's estate 
was solvent, and the debts were small, and the Will had 
directed the payment,. not only of the testator's debts, 
but those of his wife's also, including her (burial expenses 
and the cost of erecting a monument to each of their 
graves. 

Mrs. Kirk was survived by Mrs. Myrtle Mason, her 
sister and sole heir-at-law, who was appointed adminis-
tratrix of the estate of Mrs. Kirk by the probate court 
of Benton County, in which county Mrs. Mason resided 
and at whose home Mrs. Kirk had died. 

Mrs. Mason filed a petition in the prpbate court of 
Scott County praying that the letters of administration 
granted to Bird upon the estate of Mrs. Kirk he revoked, 
and that he be required ,to account for and to pay, over 
to her all assets ofMrs. Kirk which had come into his 
hands,lincluding th&bank deposits. ;This petitipn alleged 
that under § 1, Crawford & Moses , Digest, an adminis-
tration upon Mrs. Kirk's estate was unnecessary. A re-
sponse was filed by Bird, as. administrator, putting the
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allegationS. of the petition in issue. A consent order was 
entered by the probate court of Scott County directing 
Bird, as administrator, to pay over to Mrs. Mason the 
$1,400 demand deposit to the credit of Mrs. Kirk at the 
time of her death, and all other questions were reserved. 

The heirs of Mr Kirk appealed from this order, 
and on the trial of this appeal it was adjudged by the 
circuit court that Mrs. Kirk was the owner of both de-
posits, although the money they represented had been 
derived from. the estate of her husband under the pro-
visions of his will, and this appeal is from that 
judgment.	 - 

It is insisted for the reversal of this judgment that 
the circuit court erroneously construed the provisions of 
the will, hereinabove recited, and, in support of this con-
tention, we are cited to the case of King v. Stevens, 146 
Ark. 447, 225 S. W. 656, Where it was held that an estate 
for life may be created in personal property of a durable 
nature, with remainder over, and in such cases the prop-
erty remaining at the death of the life tenant is to be 
distributed to the remainderman. We are cited also to 
numerous cases announcing 'rules for the construction 
of . wills containing conflicting provisions. 

We do not review these cases, as we think there is no 
conflict in the provisions of the will. Paragraph 2 clearly 
gave the widow only a life estate in the real estate, but 
with equal certainty paragraph 3 gave her absolutely a 
'third of the personal property, and we think there was 
nothing in paragraph 4 reducing- this devise except only 
as to the personal property necessary for her use in the 
operation of the farm. 

It has been many times said that the paramount rule 
in the construction of wills is to_asc.ertain the intention 
of the testator from the language used, giving force and 
meaning to each clause in the entire instrument. Wool-
dridge v. Gilmcoi, 170 Ark. 163, 279 S. W. 20; Lockhart 
v. Lyons:174 Ark. 703, 297 S. W. 1018; Kelly v. Kelly, 
1'76 Ark. 548, 3 S. W. (2d) 305; First National Bank of 
• Fort Smith v. Marre, 183 Ark. 699, 38 S. W. (2d) 14. 

If is the law also that technical rules of construction 
-Which- require certain provisions of a will to be disre-
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garded are-never to be resorted to except for the purpose 
of cscaPing total inconsistency. Little v. McGuire, 113 
Ark. 500, 168 S. W. 1084; and cases there cited. 

There is, in our Opinion, no' provision of the will 
which iequires some other portion of it to be disregarded; 
on the contrary, it may be construed as a harmonioas 
whole. It is true, of course,' that, having made -no elec-
tion to disregard the will, the widow is presmned to have 
elected to take the provisions made for her by the will, 
although it may noW appear that she would have profited 
by renouncing the -.will. Section 3527, Crawford & Moses' 
Digest. But she does take what the will, read in its 
entirety, gives her. 

'While the widoW Was given only a life estate in the 
lands, it was evidently the intention of the testator 'that 
she should haVe the full benefit of this . use, and as a means 
to that end she was given, in- addition to the -provisions 
made in paragraph 3, the right to retain and use so much 
of the personal property as was' necessary to operate the 
farm; this last provision, however, to continue only so 
long as she lived; and paragraph 4 renews the direction 
*to- "dispose of' the personal estate as above set out" in 
paragraph 3, but to retain and'not to.dispose Of so mlich 
of the perSonal property s was necessary for the opera-
tion of the farm, as tO which property there was, a' re-

.mainder, which waS to. be used, rather than the real 
estate, in paying the just and legal debts his wife might 
owe, including her burial expenses and the erection "of 
a monument to each of our graves," and the real estate 
and personal property uSed in connection with the farm 
then remaining was to . be divided equally among the 
brothers and sisters of the- testator and 'their descend-
ants, in accordance with the directions in that:behalf con-
tained in paragraph 3.	 - 

Counsel for appellee ask, in' their brief,' that_ we 
direct the revocation of the letters of administration 
iSsued to M. C. Bird as administrator of the estate of 
Mrs. Kirk. But this question appears to be pending and 
undisposed of in the Scott Probate 'Court; and for . that 
reason we. do not dispose of this question.



The judgment of the circuit court accords with this 
construction of the will, and it is therefore affirmed.


