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MISSOURI STATE LIFE INSURANCE COMPANY V. FOSTER. 

4-3399 

Opinion delivered March 26,4934. 

1. INSURANCE—GROUP POLICY—REQUIREMENT OF NOTICE.—Where the 
master group policy requiring immediate written notice to in-
surer by employer of injury to employee was not in the em-
ployee's possession, he was not hound by such requirement where 
it was not contained in the certificate in his possession. 

2. INSURANCE—GROUP POLICY—NOTICE OF INJURY.—An injured em-
ployee was not barred from recovering disability benefits under 
a group policy because of failure to give immediate written notice 
of injuries, where the master policy and certificate did not ex-
pressly or by implication make the giving of such notice a condi-
tion precedent to the right to recover. 

3. INSURANCE—GROUP POLICY—TIME OF GIVING NOTICE—Under a 
group policy, where notice to the insurer of the injury to an em-
ployee is not made a condition precedent to the right of recovery, 
the manner and time of making proof of disability is immaterial 
if made within the statutory period of limitations. 

4. INSURANCEGROUP POLIUY—FORFEITURES. —In view of the nature 
of industrial insurance and the class of people with whom the 
insurer mostly deals, the policy is liberally construed in favor 
of insured, and the courts give effect to slight circumstances to 
prevent a forfeiture. 

5. INSURANCE—NOTICE OF DISABILITY.—Since liability under a group 
policy attaches upon the happening of an injury for which bene-
fits are sought, no subsequent act of the parties can destroy such 
liability.
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6. CONTRACTS—FORFEITURES.—Forfeitures will not be declared after 
the rights of parties have become yested. 

7.. INSURANCE—NONPAYMENT OF PREMIUMS.—An insured, employee 
held entitled to recover disability benefits under an industrial 
policy, notwithstanding the nonpayment of premiums after the 
injury occurred. 

8. INSURANCE—NONPAYMENT OF PREMIUMS.—An insurer having 
funds in its possession belonging to insured must use such funds 
to avoid forfeiture for nonpayment of premiums. 

_	Appeal from Little River Circuit Court ; A. P. Steel, 
,Tu dge ; affirmed. 

Allen May, Rose, Hemingway, Cantrell & Lough-
borough and A. D. DuLaney, for. appellant. 

Shaver,.Shaver, 	ze Williams, Malcolm T. Garner, SaM 
T. Poe, Tom Poe and McDonald Poe, for appellee. 

JOHNSON, C. J. Seeking recovery upon two certifi-
cates of insurance theretofore issued by appellant to ap-
pellee, this suit was instituted. A trial to a jury Was had 
which resulted in a verdict in favor of appellee upon 
each of these certificates, and judgmentS were accord-
ingly entered, and this appeal is therefrom. 

Certificate No., 24,414, issued under master policy 
No. SAH-534, provides indemnity of $10 per week for a 
period not exceeding twenty-six weeks against injuries 
effected through external, violent and accidental means, 
or the same amount per week for disability resulting 
from bodily disease which prevents performance of every 
kind of duty pertaining to the insured's occupation, pro-
vided no payment shall he made for the first seven days 
of disability, etc: . The master policy No. SAH-534, just 
referred to, is an industrial insurance contract effected 
between appellant as insurer in favor of the Missouri 
Pacific Railroad Company as employer and for the use 
and benefit of the employees of the railroad company. 

Certificate No. 24,314 was issued under master pol.7 
icy G--2377,.an industrial insurance contract effected be-
tween Appellant and the same railroad dompany, and this 
certificate provides indemnity of $1,000 tO be paid to the 
beneficiary of the insured in the event of death or to tfle 
insured in the event Of total . and permanent' disability 
resulting from bodily injury or disease before attaining 
the age of sixty years. This certificate provides :
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"Total and permanent disability benefits.	- 
"If the employee shall furnish the company with 

due proof that, before having attained the .age of sixty 
years, he or she has become totally and permanently dis-
abled by bodily injury or disease, and that he or she is 
then, and will be at all times thefeafter, wholly prevented 
thereby from engaging in any gainful occupation, and 
that he or she has been so permanently and totally dis-
abled for a period of six months, the company will im-
mediately pay to the employee in full settlement of all. 
obligations hereunder, the amount of insurance in force 
hereunder on the employee at the time of the approval. 
by the company of the proofs as aforesaid." 

This certificate No. 24,314 has the following instruc-
tions indorsed thereon:	 - 

"It is not necessary for the employee or the bene-
ficiary to employ any individual firth or corporation to. 
secure any benefits under this certificate. Communicate 
directly with either the employer or the . Missouri State 
Life -Insurance Company, Fifteenth and Locust Streets,. 
St. Louis, Missouri.

"Missoui..i. State Life Insurance 
Company, 

"St. Louis, Missouri." . 
During the progress of the trial, the parties stipu-. 

lated that master policies No. SAH-534 and G-2377 and 
the certificates - issued thereunder were in full force and 
effect during the month of August, 1931. Hereafter, we 
shall deal with master policies and certificates issued• 
thereunder separately. 

Master policy SAH-534, which provides weekly in-' 
demnity for sick disability, contains the following clause 

"Immediate written notice, with full particulars and 
full name and address of the insured employee, shall be, 
given by the employer to the company of any accident„ 
injury or sickness for which claim shall be made." 

This mnster policy was never in the possession of. 
the insured. Appellee testified that he gave notice . to his. 
employer, the Missouri Pacific Railroad Company, of 
his disability under policy No. SAH-534 in October, 1931,..
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but that he was denied blanks upon which to make his 
proof of disability. 

It is especially noticeable that the certificate of in-
surance delivered to the insured contained no require-
ment of notice of disability. As we understand appel-
lant's contention, it is to the effect that the insured was 
bound to take notice of tbe provisions of the master pol-
icy and give tO appellant the notice required to be given 
by the employer. 

We think the facts and circumstances, in reference 
to liability under policy SAH-534 has been determined 
adversely to appellant's contention -in the caie of Mis-
souri State Life Insurance Co. v. Johnson, 186 Ark. 519, 
54 S. W. (2d) 407 ; in which we held: 

"It is true, as argued here, that he did not notify 
appellant of the accident and consequent injuries for 
about nineteen months, but he testified that his failure 
was due to the fact that the major policy requiring notice 
be-given was not in his possession or subject to his in-
spection. The requirement for notice and proof of the 
injuries was not in the certificate delivered to him. When 
he obtained information that notice was required,' he 
notified appellant." 

Moreover, the policy and certificate of insurance here 
under . consideration does not by express terms or by 
necessary implication make the giving of notice a condi-
tion precedent to the right of recovery. Hope Spoke Com-
pany v. Maryland Casualty . C.o., 102 Ark. 1, 143 S. W. 85. 

In addition to what we have just said, we are def-
initely committed to the doctrine under policies of in-
surance wherein the provision for notice is not made a 
condition precedent to the right of recovery that it is 
immaterial how and when the proof of disability is made, 
if within the statutory period of limitations. lEtna Life 
Ins. Co. v. Davis, 187 Ark. 398, 60 S. W. (2d) . 912.. 

The necessity for such -rule of construction is made 
to appear more definitely when we consider that .the 
class of risks usually insured under industrial contracts 
of insurance are people of little learning.	. 

Appellant, also contends that the certificate of in-
surance was forfeited on September 1, 1931, because of 
nonpayment of premiums.
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The rule is stated thus in 31 C. J. 967 : "In view of 
the nature of industrial insurance and the class of peo-
ple with whom the company mostly deals, the policy is 
liberally construed in favor of insured, and tbe courts 
give effect to slight circumstances in order to prevent a 
forfeiture based on provisions of the policy inserted for 
the company's benefit." 

We are definitely committed to the doctrine that lia-
bility attaches under contracts of insurance similar to 
the one under consideration upon causation of the in-
jury, and it necessarily follows from this that no sub-
_sequent act or acts of the parties can deStroy the liabil-
ity thus created. Notice was not made a condition :pre-
cedent to the right of recovery under the certificate and 
policy here under consideration therefore a suit • may be 
brought and maintained within the statutory period of 
limitations. Forfeitures_ cannot and should not be de-
clared when the rights of parties have become vested, 
therefore the payment or nonpayment of premiums sub-
sequent to causation of the injury is immaterial. We 
conclude therefore that the judgment in favor of appel-
lee under policy SAH-534 is right, and should be *affirmed. 

Appellant contends that no liability attached under 
certificate No. 24,314 issued under master policy G-2377 
until proof of disability was filed with the company, and 
approved by it showing appellee to have been disabled 
for a period of six consecutive months. In other words, 
the contention is, that liability did not attach on this 
certificate until .six consecutive months' disability had 
elapsed, and that the payment of premiums during this 
six months' period was a condition precedent to the right 
of recovery. The jury has found under proper instruc-
tion, and, appellant tacitly admits, upon sufficient evi-
dence that-appellee was totally and permanently dis-
abled prior to August 31, 1931. 

Conceding without deciding that the payment of 
premiums for six months subsequent to the causation of 
total and permanent disability is a condition precedent 
to the right of recovery, it avails appellant nothing here. 
The monthly premium on certificate 24,314 was sixty 
cents per month, and - on September 1, 1931, when the
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premium should have been paid, .apPellant had in its 
possession sufficient funds belonging to appellee undet 
policy SAH-534 to have paid this premium. We are 
committed to the doctrine that, as long as the insurer 
has funds in its possession belonging to the insured, 
such funds must . be used to avoid a forfeiture. Illinois 
Bankers' Life InS. Co. v. Waken, 187 Ark. 337, 59 S. W. 
(2d) 1046 ; Security Life Ins. Co. v. Matthews, 178 Ark. 
775, 12 S. W. (2d) 865 ; American Nat. Ins. Co. v..Mooney, 
1.11 . Ark. 514, 164 S. W. 276; Missouri State Life Ins. Co. 
v. Miller, 163 Ark. 480, 26081 W. 705; Knights of Pythias 
of N. Amer. v. Sanders, 174 Ark. 279, 295 S. W. 25 ; 
Pfeiffer v. Mo. State Life Ins. Co., 174 Ark. 783, 297 
S. W. 847. 
• It is earnestly contended- on behalf of appellant that 
liability. did not attach under policy G-2377 until proof 
of disability had been filed and approved by the company 
showing a total disability to have existed for six consecu-
tiVe - months. In support of tbis contention we are cited 
the recent case of Kingsland v. Mo. State Life Ins. Co., 
•y the Kansas City Court of Appeals, wherein the court 
held, in effect, that six months total and permanent dis-
ability must exist during the lifetime of the master . pol-
icy, and that this. was a condition - precedent to liability. 

The case referred to is in direct conflict with the 
previous decisions of this court on this subject. We are 
irrevocably committed tip the doctrine that, when liability 
attaches, no subsequent act of the parties will effect a 
forfeiture of the policy, unless the contract of insurance 
by definite and explicit terms so provides. We are un-
willing to inipair our previous decisions in deference to 
this opinion. 

We -are also cited in the case of Bergholm v. Peoria 
Life. Ins. Co., 284 U. S. 489, 52 S. Ct. 230, in support of 
this contention. In the case referred to by plain and 
definite language the payment of premiums up to the fil-
ing of the proof of_ disability was made a, condition pre-
cedent to the right of recovery. Such is not the effect of 
the language employed in the instant case.	. 

We therefore conclude, that no reversible error ap-
pears, and the judgment will be .affirmed. 

Justices SMITH and MCHANEY dissent.


