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1. INSURANCE—DISABILITY BENEFITS.—A policy of life insurance pro- -
viding for disability benefits if insured shall, before- attaining
the age of 60 years, furnish due proof of disability, did not re-
quire proof of disability to be filed before insured attained the
age of 60 years, but required that the proof of disability should

~ show that the disability occurred-before insured attained that age.

2. INSURANCE—DISABILITY BENEFITS.—Under a policy of life insur-
ance granting disability benefits if insured suffered disability
prior to attaining the age of 60, liability attached upon the dis-
ability occurring within the period specified, but his right of
recovery is postponed until notice is given to the insurer of the
"disability or the filing of proof of disability or the lapse of
time provided in the policy in reference to accrual of the right
of recovery.

3. INSURANCE—CONSTRUCTION.—Where the permanent consideration
of the parties in the execution of a contract was insurance
against total and permanent disability, any construction of a

] policy which nullifies such consideration should be avoided.

4. INSURANCE—CONSTRUCTION.—Insurance contracts, when ambigu-
ous, should be construed most strongly against the insurer.

5.  APPEAL' AND ERROR—EXCESSIVE JUDGMENT—REMITTITUR.—A hew
trial, in a suit on a policy, will not be granted on account of the
award of an excessive amount, where the matter could be cured
by remittitur.

Appeal from Pulaski Circuit Court Second Divi-
sion; Richard M. Mann, Judge; reversed. ’

M elbourne M. Il[artm, for appellant.

Frederick L. Allen and Rose, Hemingway, Cantrell
& Loughborough, for appellee. o
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Jomxsox, C. J. Appellant,r by jury trial, recovered
a judgment against appellee for the sum of $177.23 upon
a certain life insurance policy theretofore executed by
appellee in favor of appellant. The trial court sustained
a motion for new trial upon the following theory:

““The policy in this case, by its plain language, pro-
vides that the proof of disability must be made before the
plaintiff has reached the age of sixty years. There is no
proof in this record that the plaintiff’s proof of disability
was made prior to the reaching of sixty years, and, under
the plain terms of the policy, the court is of the opinion
that there is no liability in the case. For this reason, the
motion for a new trial is granted.”’ _

The pertinent provisions of the policy of insurance
in controversy were to the following effect: ¢‘If the in-

"sured, after the payment of premiums for at least one
full year, shall, before attaining the age of 60 years, and
provided all past-due payments have been duly paid and
the policy is_in full force and effect, furnish due proof to
the company at its home office either (a) that he has be-
come totally and permanently disabled by bodily injury
or disease so that he is, and will be, permanently, con-
tinuously and wholly prevented-thereby from performing
any work for compensation, gain or profit, and from fol-
lowing any gainful occupation, or (b) that he has suffered

- any of the following ‘specified disabilities’ (which shall

be considered total and permanent disabilities there-
under), namely, ete., the company, upon receipt of ap-
proval of such proof, will grant the following benefits:

““The company will, during the continuance of such
disability, waive payment of each premium as it becomes
due, commencing with the first premium due after ap-
proval of said due proof. Any premium due prior to such
approval by the company must be paid in accordance
with the terms of the policy, but if due after receipt of
said due proof, will, if paid, be refunded upon approval of
such proof. _ :

““The company will, during the continuance of such
disability, pay to the insured a monthly income at the
rate of $10 for each one thousand dollars of the face
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amount of this policy (but not including dividend -addi-
tions), the first such monthly payment being due on re-
ceipt of said due proof and subsequent payment on the
first day of each calendar month théreafter, if the in-
sured be then living and such liability still continuing.
No income payments, however, will be made prior to ap-
proval of such proof by the company as satisfactory, but
upon such approval, whatever income payments shall
have become due will then be paid and subsequent pay-
ments will be made when due.”’

The plain meaning of the language employed by the

parties, as aforesaid, is that, if the insured suffers total
and permanent disability prior to attaining the age of 60
years, and has paid all premiums up to the receipt of
such injury, liability shall attach.

It would be ‘a strained construction to construe the
language thus quoted to mean that proof of loss must be
filed with the insurance company before the insured at-
tains the age of 60 years. Evidently this was not the
intention of the parties. At any rate, tlte language em-
ployed is not susceptible of such constructlon

Appellee contends that, under the doctrine announced
in New York Life Ins. Co. v. Farrell, 187 Ark. 984, 63 S.
W. (2d) 520, the trial court was Justlﬁed in the conclu-
sion reached. This is not the effect of the Farrell case.
We held in the Farrell case, as we have in all other cases
decided, that liability attached upon causation of the in-
jury suffered but that the cause of action on such lia-
bility accures only after the filing of the proof of disabil-
ity. The making of the proof of loss was not treated or
considered as a condition precedent to liability in the
Farrell case, but it was treated as a condition precedent
to the right of recovery. The rule is, as announced in
the Farrell case, and in all others on the subject an-
nounced by this court, that liability attaches upon causa-
tion of total and permanent disability of the insured, but
that the right of recovery is postponed until notice to the
insurer of the disability or the filing of the proof of dis-
ability or the lapse of time provided for in the policy in
reference to the accrual of the right of recovery. Zina
Life Ins. Co. v. Davis, 187 Ark. 398; W. O. W. v. Meek,

1
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185 Ark. 419, 47.S. W. (2d) 567; &itna Life Ins. Co. v.
Pfeifer, 160 Ark. 98, 254 S. W. 335.

Appellant insists also that New York Life Ins. Co. v.
Jackson, ante p. 292, is authority for the trial court’s
holding. Neither can we agree to this contention. In
the Jackson case, no proof of loss was ever submitted to
the insurance company. No notice was given to the in-
surer or to any agent with authority of the asserted right
of liability. The first information brought to the knowl-
edge of the insurance company was a letter of-date Jan-
uary 16, 1932, addressed to the general agent at Little
‘Rock. In the Jackson case, as heretofore stated, no effort
had been made to effect proof of loss prior to the filing of
the suit, and the suit was filed more than five years after
the receipt of the alleged injury.

Neither can we agree that Zitna Life Ins. Co.
Person, ante p. 864, is authority for the holding of the
trial court. The Person case was disposed of on the
‘theory that there was no substantial evidence that plain-
tiff’s- physical «condition had prevented him from doing
all the substantial acts of his vocation in the usual and
customary manner. - We therefore held that the trial
court erred in not directing a verdict in favor ot appel-
lant insurance company.

Neither can we agree that our plesent holding is in
conflict with Bergholm v. Peoria Life Ins., 284 U. S 489,
52 8. Ct. 230. The policy construed in the Bergholm case
contains the following language:

“To entitle the insured to the above total and per-
manent disability benefits, this policy at the time of mak-
ing -claim for such benefits must be in full-force, and all
premiums becoming due prior to the time of making
claim must have been duly paid.”’

- The Supreme Court of the United States was emi-
nently correct in holding that the language just quoted
must be performed by the insured as a condition prece-
dent to his right of recovery. This is the plain and un-
mistakable meaning of the language employed. How-
ever, we have no such language in the policy of insurance
here under consideration. We think the language here
employed is plain and definite to the effect that, if the
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insured suffers total and permanent disability prior to
his sixtieth birthday, and at the time has paid all pre-
miums due, liability then and there attaches, and recovery
is postponed until notice or proof of loss is submitted.
For instance, suppose the insured, on the day prior to his
sixtieth birthday, suffers an injury which results in the
loss of both legs and both arms. In the natural course of
events it- would be impossible to. make proof of loss prior
to the insured’s sixtieth birthday.  Such construction
would nullify the plain intentions of the parties. True,
this is an extreme imaginary case, but it is not beyond the
limits which the parties had in mind at the time the con-
tract was effected.

It is self-evident that the paramount consideration
the parties had in mind at the execution of this contract
was insurance against total and permanent disability:
Any construction which nullifies this paramount con-
sideration should be avoided, if possible. All courts
agree that it-is a fundamental rule of construetion that
insurance contracts, when ambiguous, should be con-
strued most strongly against the insurer. Mutual Life
Iiis. Co.v. Hurni Co., 263 U. S. 167, 44 S. Ct. 90; Stipcich
v. Ins. Co., 277 U. 8. 311, 48 S. Ct. 512. ,

Under any view, the trial court was in error in.
granting a new trial to appellee.

It is true the verdict of the jury and the judgment
entered thereon were excessive, but this is no reason for
granting a new trial in this case. The uncontradicted
testimony shows that on April 1, 1933, notice of the in-
jury and eclaim for compensation were given to appellee;
that on April 11, 1933, formal proof of disability was
made. "Under our previous holding the cause of action
accrued on the happening of these events. The suit was
filed in June, 1933, and judgment was effected on Sep-
tember 27, 1933, for the sum of $177.23. :

It clearly appears therefore that the verdict of the
jury and judgment of. the court are excessive, but this is
a matter that can and should be cured by remittitur. It
is simply a matter of caleulation to determine the com-
pensation which acerued from the first of April, 1933, to
September 27, 1933, when the judgment was entered.



Only six months elapsed between the date of the notice
and of the entry of the judgment, and the recovery must
be measured by that period of time. A new trial is never
necessary under circumstances like these. Matters of
caleulation are not questions of fact, but are deductions
drawn from proved facts The testimony in this regard
is not in controversy, and would not be upon a new trial.

Therefore the case will be reversed, and judgment
will be entered here in appellant’s favor for the sum of
$60, the amount of accrued benefits up to September 27,
1933, the date of the trial.

Justices Smira and McHaxey dissent.



