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UNITED STATES FIDELITY & GUARANTY COMPANY V. 

LYONS & CARNAHAN. 

4-3403

Opinion delivered March 12, 1934. 

1. INSURANCE—FAILURE TO GIVE N OTICE OF LIA ITY. —F allure to 
give notice within a certain time of liability under a policy of 
indemnity insurance does not operate as a forfeiture of the 
right to recover unless the policy in express terms or by neces-
sary implication so provides. 

2. INSURANCE—INDEMNITY BOND—DEFAULT.—E'vidence in an action 
on an indemnity bond given -to secure the principal's perform-
ance of a contract held to sustain a finding that there waS no 
substantial default in performance of the contract by the prin-
cipal before the obligee notified the surety of the principal's 
insolvency. 

Appeal from Pulaski Circuit Court, Third Division ; 
Marvin Harris, Judge ; affirmed. 

Barber (0 Henry, for appellant. 
J. W. House, Jr., and Philip McNemer, for appellee. 
HUMPHREYS, J. This is an appeal from a judgment 

rendered by the circuit court -of Pulaski County, Third 
Division, againg appellant in favor of appellee for 
$3,276.15 on an indemnity bond executed by appellant to 
appellee for the. faithful performance of Parlette Bros., 
Inc., the principal in the bond, of a contract entered into. 
between Parlette Bros., Inc., and appellee, relative to - the 
sale and exchange of text books for use in the public 
schools of Arkansas and an accounting of proceeds de-
rived therefrom. The bond was to cover a period of 
time beginning July 5, 1929, and ending July 5, 1930. 

Appellant admits that the court rendered a judgment 
for the correct amount if it is liable for any amount under 
the bond, but denies liability thereon and contends for a 
reversal of the judgment on the ground that Parlette 
Bros., .Inc., the principal in the bond, defaulted in pay-
ment of the books under paragraph :6 of the contract 
between it And appellee, and, after appellee's knowledge 
of such default, .the.y failed to notify appellant thereof 
within the time 'provided by § 3 of said- bond, thereby 
discharging appellant from the obligations under same. 

Paragraph 6 of the contract is as follows :
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"The first party agrdes to render to the second 
party a statement of all sales and exchanges, four times 
each year, at the following dates : October 1st, Decem-
ber 30th, April 1st, July 1st, and to remit to second party 
the proceeds of such sales and exchanges within sixty 
days from the date of such statement. (Except that 
final payment of the proceeds of sales reported April 1st 
may, be delayed until July 31st.) In addition to such 
reports; first party shall also make, each month during 
the continuance of this contract, a remittance which shall 
cover in a general way the receipts to the dates of such 
remittances, this monthly remittance, however, to be con-
sidered as a remittance on account previous to the com-
plete . report to be made four times annually as above 
specified." 

Paragraph 3 of the bond is as follows : 
"In the event of any default on the part of the prin-

cipal in the performance of any of the terms, covenants 
or conditions of the said contract, the obligee shall 
promptly, and in any event not later than thirty days 
after knowledge of such default, deliver to the surety at 
its office in the city of Baltimore, written notice thereof 
with a statement of the principal facts showing such de-
fault and the date thereof." 

The bond does not expressly provide that the surety 
(appellant) shall be discharged from the obligation there- 0 
of for failure to comply with the conditions therein, and 
the language used does not necessarily imply a discharge 
in case of default in ipayment by Parlette, Bros., Inc. 
The provision relative to notice was not made a condi-
tion precedent or of the essence of the contract expressly 
or by implication, so we cannot:construe the contract and 
bond, as suggested by appellant, to mean that a failure 
by appellee to give notice to 'appellant of defaults ,of 
Irarlette Bros., Inc., to remit within sixty days from the 
date of quarterly statement or to make monthly remit-
tances to appellee on current cfnarterly liabilities, auto-
matically and in any event, released appellant from the 
obligations of the bond. This court is committed to the 
rule of construction that "a failure to give notice within 
a certain time of liability under an insurance policy does
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not operate as a forfeiture of the right to recover unless 
the policy in express terms or by necessary implication 
so provides." Hope Spoke Co. v. Maryland Casualty 
Co., 102 Ark. 1, 143 S. W. 85; Home Life Accident Co. 
v. Beckner, 168 Ark. 283, 270 S. W. 529 ; Sovereign Camp, 
W. 0..W. v. Meek, 185 Ark. 419, 47 S. W. (2d) 567 ; Home 
Indemnity Co. v. &infield Bros., Inc., ante p. 683. 

The entire account between appelle.e and Parlette 
Bros., Ind., as reflected by the ledger sheets beginning 
on January 11, 1928, and ending on July 31, 1930, was 
introduced in evidence, and an analysis thereof shows 
that the only defaults, if any, consisted in a failure to 
remit balances which were subsequently wiped out or 
off-set by books shipped to appellee by Parlette Bros., 
Inc., in accordance with the proviSions of their contract 
for the return or exchange of text -books, until May 9, 
1930, at whieh time, appellee notified appellant that they 
understood from reliable sources that Parlette Bros., 
Inc., was insolvent. The shipment or return of books on 
exchange and the checking and prices to be allowed for 
them necessarily resulted in some delay in Parlette Bros., 

• Inc., getting a credit for them, but:the delays were rea-
sonable in point of tiim.e and could not be characterized 
as defaults on the part of Parlette Bros., Inc., in the 
performance of its contract withsappellee. According to 
the manner of doing business, the books showed no de-
faults in making remittances to .meet current liabilities 
which would not be wiped out by the amounts to be cred-
ited for books returned or to be returned. It was not 
shown by the testimony that Parlette Bros., Inc., made 
any collections on accounts for books sold by it to retail 
dealers which were not remitted to appellee. It was not 
contemplated by the parties to the contract that Parlette 
Bros., Inc., should remit to appellee sums -or amounts 
not collected from the retailers. 

There is ample evidence in the record to sustain the 
finding of the court that there was no substantial default 
in the performance. of the contract by Parlette Bros., 
Inc., before appellee gave notice to appellant that 
Parlette Bros., Inc., was insolvent. This notice was given 
to appellant on May 9, 1930, and Parlette Bros., Inc.,



was not adjudged a bankrupt until July 25, 1930. Even 
at the time the notice was given, appellant had no knowl-
edge that Parlette Bros., Inc., bad defaulted or would de-
fault in the performance of the contract: 

No error appearing, the judgment is - affirmed.


