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ARNETT v, STATE.
Crim. 3874
Opinion delivered March 19, 1934.

1. CRIMINAL LAW—CONCLUSIVENESS OF VERDICT.—A finding of the
jury upon a disputed question of fact is binding upon the.
Supreme Court.

2. EMBEZZLEMENT—OWNERSHIP OF MORTGAGED COTTON.—A mort-

" gagor of cotton was the “owner” thereof so as to render an agent
intrusted with the cotton to pay the mortgaged debt guilty of
embezzlement by misappropriating it.

3. ‘EMBRZZLEMENT—MISAPPROPRIATION BY AGENT.—Where an agent
misappropriated to his own use the proceeds of cotton intrusted
to his care for the purpose of paying his principal’s debt, he is

" guilty of embezzlement.

4. EMBEZZLEMENT—DEFINITION.—Embezzlement is the fraudulént
appropriation to one’s own use of property intrusted to one’s care.

5. EMBEZZLEMENT—MISAPPROPRIATION.—In a prosecution for em-

- bezzlement, evidence that accused, who bought cotton from a
mortgagor, was. intrusted with part of the proceeds‘ to pay the
mortgage debt and appropriated the money to his own use held
to sustain a cpnviction.

Appeal from Independence Circuit Court; S. M.
Bone, Judge; affirmed.

W M. Thompson, for appellant.

Hal L. Norwood, Attorney General, and Robczt F’
Swmath, Assistant, for appellee.

Butrer, J. From a conviction on the charge of em-
bezzling the property of F. C. O’Neal, F. E. Arnett
prosecutes this appeal on the sole ground that the evi-
dence was not legally sufficient to warrant the submis-
sion of the case to the jury. This contention is based on
the theory that the evidence fails to show (1) that the
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‘property embezzled was that of O’Neal, and (2) that the
‘rélation of principal and agent was not established by
~ -the evidence. These contentions are not tenable. _

The evidence introduced on the part of the State
tended to establish the following facts: O’Neal had pro-
cured a loan from the United States Government in the
sum of $60, which was secured by a chattel mortgage on
the crops of cotton he might raise during the year in
which the loan was procured. He produced three bales of
cotton which he sold and delivered to Arnett with the
understanding that the latter would pay to the Govern-
ment’s agent the $60, Arnett having paid O’Neal the
difference between said sum and the purchase price.
Arnett disposed of the cotton, collected the proceeds,
and failed to pay the Government the $60 appropriating
it to his own use. Arnett testified that he had not appro-
priated the money, but had paid it to the cotton broker
who had purchased the cotton from him, for transmis-
sion to the Government.

The jury found against the appellant on the dis-
puted question of fact, and, it being the exclusive judge
of the credibility of the W1tnesses its judgment is bind-
ing upon wus. The appellant cannot escape criminal
liability on the 0lound that O’Neal, having executed a
chattel mortgage on the cotton, was not the owner of the
same. He had the right of possession with the power to
sell the cotton and dlscharoe the mortgage by the pay-
ment of the debt it was g1ven to secure.

There is also no merit in the claim that Arnett-was

_not the agent of O’Neal, but of the Government in the
transaction. There is no mtlmatmn in the testimony that
he secured- possession of ‘the cotton and retained the
$60 by any authority derived from the Government, but
clearly was acting for O’Neal and as his agent.

.. Embezzlement is the fraudulent appropriation to
one’s own use of property of another intrusted to his
care. The evidence found to be true by the jury estab-
lishes that this is precisely what Arnett did. The evidence
is clear that O’Neal sold and deh\ ered the cotton to
Arnett at a specified price receiv ing a part of the pro-
ceeds and intrusting the remainder to Arnett to pay to



the Government; that Arnett in turn sold the cotton and
appropriated the $60 to his own use, and under the rule
announced in Gurley v. State, 179 Ark. 1149, 20 S. W,
(2d) 886, the jury was warranted in finding the 'appei—
lant guilty as charged. .

Let the judgment be affirmed.



