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PLEADING—AMENDMENT OF PETITION.—Filing an amendment to
a petition which merely corrected a blank date therein did not
constitute the filing of a new petition.

TAXATION—CONFIRMATION DECREE—MERITORIOUS DEFENSE.— Under
Acts 1929, No. 296, § 9, relating to confirmation of lands forfeited
to the State for nonpayment of taxes, providing that the owner
of land embraced in a decree of confirmation may within a year
from its rendition have the decree set aside by filing a petition
alleging that he had no knowledge of the pendency of the suit
and setting up a meritorious defense to the complaint, held that
a showing that the original forfeiture was void was a meritorious
defense.
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Appeal from Little River Chancery Court; Pratt P.
Bacon, Chancellor ; reversed.

J. 0. Livesay, for appellant.

- Jones & Jones, for appellee.

Will Steel, amicus curiae. ‘

Ky, J. Appellant, who resides in the State of
Wisconsin, acquired title to an 80-acre tract of land in
Little River County in 1928, but, through ignorance of
our tax collection system, failed to pay the general taxes
due thereon for the year 1928, and the land was returned
delinquent, and was sold in June, 1929, to the State. The
land was not redeemed within two years as required by
law, and the forfeiture was duly certified to the’ State
in June, 1931. .

. Suit was filed on. August 24, 1931, pmsuant to act

296 of 1929, page-1235, to co_nﬁlm this forfeiture, and a’
decree of conﬁrmatlon was rendered as prayed on May
16, 1932, quieting and.confirming the title to the land in
the State

Thereafter, on May 15, 1933, appellant filed his veri-
fied petition in said action, in which he set up his owner-
ship of the land and. his laclx of knowledge or informa-
tion as to the pendency of the confirmation suit until after
the rendition of the decree of confirmation. Various irreg-
ularities were alleged in the sale of the land to the State,
which, if shown to be true, were sufficient to render the
tax sale void, and it was the purpose of the conﬁrmatlon
proceedings to cure these irregularities.

The intervention alleged the nonpayment of the ta\es
due on the land for the year 1928, but did not allege the
date of the sale, nor did the petition in alleging the vari-
ous duties required. of ‘the collector and county clerk to
make a valid sale, which under the law should have been
performed in the year 1929, recite that year as it should
have done. In alleging the omission of duties- on the
part of these officials, the year was alleged in each in-
stance as ¢¢192_:.7 However, an amended intervention
was filed which correctly stated the year to be 1929, but
" this amended intervention was not filed until May 29,
- 1933, which was more than one year after the date of the

a
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confirmation decree. -This amendment did not constitute
the filing of a new cause of action, but, as was said of a
similar situation in the case of Sternberg v. Strong, 158
Ark. 429, 250 S. W. 344, ‘‘was properly an .amendment to
a complaint insufficient and defectively stated in the first
instance.””” Moreover, we judicially know that a sale for
the 1928 -taxes would occur, as the amended intervention
alleged, in the year 1929, in which year the official duties
of the collector and clerk in returning the land as delin-
quent and advertising it for sale would have been per-
formed, and it was the improper performance of these
duties which the intervention alleged rendered .the sale
invalid. o : » '

Appellee, who donated the land.from the State after
the rendition of the confirmation decree, intervened in
this proceeding, and filed a demurrer to the intervention.
The demurrer was sustained to the intervention, and it
was dismissed as being without-equity, and this appeal is
from that decree. '

The recent case of Black v. Waddell, ante p. 872, is
decisive of the question presented on this-appeal. We
there said: ‘““We think the clear ‘intent and meaning of
§ 9 of act 296 is to grant to the true owner one year
from the date of the confirmation' decree in which to
assert any defenses which might have been available to
him prior to the decree, and that this right is” con-
ditioned only upon his ability to show that the tax sale or
forfeiture to the State was void or voidable. Since § 9
of act 296 is construed to be an extension of one year of
grace to the landowner, conditioned only upon his ability
to show that the tax forfeiture or sale was void or void-
able, it necessarily follows that it is immaterial ‘whether
or not he had actual or constructive notice of the pendency
of such suit.” '

The intervention sufficiently alleges the invalidity
of the forfeiture to the State and contains the jurisdic-
tional recital that the ‘owner had no knowledge of the
pendency of the confirmation suit until aftéer the rendi-
tion of the decree of confirmation. Now, while the decree’

may have cured the irregularities which otherwise would



have rendered the sale void, the confirmation was subject
to-the rights of the owner within one year to intervene by
filing a verified motion asserting that he had no knowledge
- of the pendency. of the suit and setting up: a ‘meritorious
defense to the complaint upon which the confirmation
decree was rendered.-. The case of Black .v. Waddell,
supra, is-decisive of. the questlon that a showing.that the
original forfeiture was void is a merltorlous detense
within the meaning of §.9 of this act. 4 U

- We conclude therefore that the court Was in error 111'“
bustalmng the demurrer to the intervention, and-the de-
cree is reversed, and the cause will be. remanded with
directions to overrule the demurrer. . .



