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1. EVIDENCE—PAROL EVIDENCBE RULE.—In a suit on a note, defense
that it was signed by defendant upon an oral promise that he
would not be liable thereon held unavailing in view of the parol
evidence rule. )

2.  BILLS AND NOTES—CONSIDERATION.—In a suit on a note, evidence
that plaintiff did not advance a loan to the joint maker of the
note before defendant signed it as surety supported a finding
that defendant’s signature was based upon a consideration.

3. BILLS AND NOTES—FAILURE TO COLLECT COLLATERAL.—Negligence
of the holder of a note in collecting security deposited as col-
lateral did not discharge the maker of the note from liability
thereon. '

Appeal from Clark Chancery Court; Pratt P. Bacon,
Chancellor; affirmed.

J. H. Lookadoo, for appellant. ,

McMillan & McMillan, for appellee.

McHaney, J. Appellee sued appellant and his
nephew, Keelie Richardson, on a joint promissory note
executed by them to the appellee bank for $2,500, and,
on July 12, 1933, obtained a decree against both in the
sum of $3,165.41, with interest from that date until paid
at 8 per cent. per annum. Keelie Richardson has not
appealed. ‘

For a reversal of the judgment, appellant first con-
tends that he was induced to sign the note through the
fraud of appellee, in that appellee’s officers promised
him that he would not be held liable on the note. In the
first place, this defense cannot be availing, for it runs
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counter to the parol evidence rule. As we said in Kandic
v. OQverland Texarkana Co., 182 Ark. 877, 32 S. W. (2d)
1064 : ‘‘There is no charge of fraud or trickery in obtain-
" ing his signature-to the note, but the allegation simply
means that, although he signed the note, there was a,
contemporaneous oral agreement that he should not be
bound * * * | Under such circumstances the rule is that
parol evidence is not admissible to contradict or vary
the written instrument, which appellant Nash sought
to do.”’ See also cases theré cited. Moreover, in the sec-
ond place, the court found there was no fraud practiced
on appellant on evidence which is in dispute, and we
cannot say this finding is against the preponderance
thereof. We think the case of City National Bank v.
Riggs, ante. p. 420, relied on by appellant, is not in
point here.

It is next contended by appellant that there was
no consideration for his signature on the note, because
at the time he signed same appellee had already ad-
vanced the amount of the loan to Keelie Richardson. But
again the evidence on this point is in conflict. The bank
officials testify positively that no part of the money was
paid .to Keelie Richardson until after appellant had
signed the note, and again we cannot say that the court’s
finding against him in this regard is contrary to the
preponderance of the evidence.

The next contention is that appellant is relieved
from liability bécause the bank -on March 26, 1931, ac-
cepted a new note and mortgage on future crops from
Keelie Richardson. The evidence shows that a new note
and mortgage were executed by Keelie' Richardson, and
the bank presented the new note to appellant for his sig-
nature, but he refused to sign, so the deal fell through.
The court found against appellant, and this finding is
supported by the evidence that the bank did not accept
the new note and mortgage without the signature of ap-
pellant on the new note, or that it did anything showing
a release of his liability on the old note. :

It is finally contended that appellant should be re-
lieved of liability because the bank was mnegligent in
collecting certain security deposited with it as collateral



to the note. There was no legal duty resting upon the
bank in this regard. Thornton v. Bowte, 123 Ark. 463,
185 S. W. 793; Cravens & Boren v. Barr, 123 Ark. 528,
185 S. W. 1084. Moreover, the evidence shows the bank
was not negligent in this respect, but acted diligently
in the premises. ’ '

We find no error. Affirmed.



