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1. INSURANCE—FRATERNAL INSURANCE CONTRACT.—The application

" for membership in a fraternal society, its articles, celtlﬁcate and
by-laws, constitute the contract of insurance.

2. INSURANCE—REINSTATEMENT—HEALTH OF INSURED.—Where an
insurance contract provided that insured may be reinstated if in
good health, the mere fact of making application for reinstate-
ment without disclosing illness of the member implied a state-

. ment that he was in good -health.

3. INSURANCE—REINSTATEMENT.—Where a member of a fraternal
society could be reinstated only when in good health, and a sus-
pended member was mortally ill at the time the payment of back
dues was accepted and receipt issued, and insurer promptly .
returned the payment on dlscovermg the facts, the member was
not reinstated. :

Appeal from Mlss1ss1pp1 Circnit Court, ChlckanWbd
District; @. E. Keck, Judge ; reversed.

Geo. G. Perrin, George H. McDonald and Harrison,
Swmith & Taylor, for appellant.

Claude F. Cooper and T. J. Crowder, for appellee.

Mzeuarry, J. John C. Seargeant, husband of appellee,
in January, 1917, made application for membership in
the Modern Woodmen of America, and for a benefit cer-
tificate. The benefit certificate was issued on January 17,
1917. On Awngust 19, 1930, John C. Seargeant made ap-
plication.for exchange of his benefit certificate for a term
certificate expiring at the age of 65. The certificate was
issued, and the assessments were $1.45 per month, and
35 cents per month local camp dues. The dues and assess-
ments were not paid in June, 1932, and on July first he
was suspended from membership in the company. The
appellee was named beneficiary in the certificate, which
" was for $1,000.

About November 1, 1932, J. C. Seargeant became ill,
was taken to the hospital in Blytheville, Arkansas, on
November 7th, and his case was diagnosed as ruptured
appendix, and he died in the hospital on November
15, 1932.
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On November 14th the appellee, wife of said Sear-
-geant, mailed to the local camp at Paducah, Ky., a money
order for $11.30, as payment for all back dues and -
assessments. When the clerk of the camp at Paducah
received the money order on November 15, 1932, he issued
a receipt for the dues, and cashed the money order The
money order sent to the clerk at Paducah paid for the
months of June to November, inclusive. No formal ap-
plication was made for 1e1nstatement but the clerk of
the camp signed the receipt and mailed it back to the
insured. The clerk also wrote him at the time that he
would have to make formal application for reinstate-
ment, and that he, the clerk of the camp, would write
to the head clerk to mail application blanks direct o
Seargeant.

On November 17th the clerk saw in a . paper pub-
lished in Paducah, an account of Seargeant s death, and
the next day the clerk wrote to Mrs. Seargeant a lettel
and sent her his check for the amount she had sent him.
The money was returned because Seargeant had not been
reinstated, and the clerk did not know and had no way
of knowing, of the physical condition of Seargeant, as
he was in Blytheville, Arkansas, and the clerk in Padu-
- cah, Kentucky. Mrs. Seargeant returned the check, and
there was no letter explaining why it was returned.

A letter containing the following paradraph was
introduced in evidence without objection: ‘‘Under a new
ruling a member may go in suspension as long as 12
months and then reinstate without examination and that
is the way many are doing. A large number that went
in suspension a year ago have reinstated.’’

The case was tried before the circuit judge sitting
as a jury, and no declarations of either law or fact were
made, and the court found in favor of- appellee in the
sum of $1,000, with interest from date of judgment untll

paid, and- all costs The case is here on appeal

It is admitted that Seargeant was suspended for
nonpayment of dues and assessments for June, 1932,
and that no other assessments were paid until the day
before his death, when a money order was senf, paying
his ‘dues up to and including the month of November
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The only question for our consideration is whether
the policy was in effect at the time of Seargeant’s death.
There is no dispute about his being suspended; no dis-
pute about his illness; no dispute about the fact that
the day before he died the money order was sent to
Paducah, Ky., to pay his dues, and no dispute about the
" clerk of the local camp sending a receipt for the money.

The application, benefit certificate and bylaws were
introduced in evidence. It is unnecessary to copy them
in this opinion, but we will call attention to those pro-
visions that affect the question here involved.

Section 44 of the bylaws reads as follows: ‘‘Section
44. No Waiver of Any By-Law.—No officer of this soci-
ety, nor any local Camp, or officer or member thereof, is
authorized or permitted to waive any of the provisions
of the bylaws of this society which relate to the con-
tract between the member and the society, whether the
same be now in force or hereafter enacted. Neither shall
any knowledge or information obtained by, nor notice
to any local camp officer or member thereof, or by or
to any other person, be held or construed to be knowl-
edge of or notice to the head camp, or the officers there-
of, until after said information or notice has been
presented in writing to the head clerk of the society.”’

Section 66 of the bylaws provides that a beneficial
member in suspension for more than three months but
less than six months on account of nonpayment of as-
sessments, fines or dues, if in sound health, * * * may
be reinstated upon furnishing a certificate of sound
health from the camp physician, or if beyond the juris-
diction of any local camp, then by some reputable prac-
ticing physician, possessing the qualifications provided
in § 329 of these bylaws, upon form prescribed by execu-
tive council, after medical examination duly approved
by the Supreme Medical Directors within six months of
the date of suspension, and upon payment of the current
assessments and dues and arrearages of every-kind,
including all assessments, dues, and fines for which the
suspended member ‘would have been liable by remaining
in good standing.
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One paragraph in the application for membership
by Seargeant reads as follows: ‘I understand and here-
by agree that if this application is accepted and I become
a member of said society and afterwards cease to be a
member thereof either by suspension, expulsion, or be-
cause of the violation of any provision of the bylaws of
the society, or otherwise, I will have no interest what-
ever in the Benefit, General, or other funds of said soci-
ety, and I hereby agree that any payments I may have
made to any such fund shall be forfeited to said society
whenever I shall so cease to be a member.”’

The certificate contains the following paragraphs:
“This certificate is issued in consideration of the war-
ranties and agreements 'contained in the application
therefor, and in further consideration that the member
shall make payments to the society of the sums required
by the bylaws of the society, on or before the last day
of each calendar month in accordance with said bylaws.

“Thig certificate is issued and accepted with the
express agreement that the provisions and conditions
contained on this and the succeeding pages of this bene-
fit certificate, and in any authenticated riders attached

_hereto, shall form a part of this contract as fully as if
recited over the signature hereto affixed.”’

The certificate provides ‘‘that the contract between
the society and said member consists of (1) the Articles
of Association of this Society, (2) this Benefit certificate,
(3) the application for membership signed by the mem-
ber and, (4) the bylaws of the society, with all present
and subsequent amendments to each thereof.’’

This court recently said: ‘‘The application for mem-
bership in appellant order .and the certificate issued
thereon both expressly refer to the laws, rules, and regu-
lations of appellant, and make the certificate null and
void, if the holder thereof fails to comply with such laws,
rules, and regulations. . N :

“It is well settled by our own cases, as well as the
authorities generally, that the constitution and laws-of a
mutual benefit fraternal society, such as that of appel-
lant, form the basis and constitute a part of the contract
of insurance. This contract measures the obligations of

oye—- s -
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the members dnd the hdblhty oi the assocldtlon or gov-
erning body.’’ Sovereign Camp Woodmen of the Wor ld V.
Clark, 184 Ark. 1035, 44 S. W. (2d) 336.

The application, a1tlcles, certificate and bylaws con-
stitute the contract in this case, and it is expressly
provided that suspended membels may be reinstated
after suspensmn for more than three months and less
than six months if in sound health. Seargeant was not
only not in sound health, but was critically ill, and in
fact died the next day after the money was sent to
appellant, and it was received probably a few hours
before his death. The undisputed evidence shows that
neither appellant nor its agents knew anything about
Seargeant’s illness when it received the ‘money and is-
sued the receipt. The undisputed evidence also shows
that the clerk of the camp, when he received the money
order, ‘wrote- to Seargeant that he would have to make
formal application for reinstatement, and that the clerk
ot the local camp did not have the application but would
. write the head clerk to send the blank applications for
reinstatement direct to Seargeant.. This was the day
before he learned of Seargeant’s death. It is apparent
that when Seargeant was at the point of death, the
dues were sent to the camp without saying anything
about Seargeant’s illness. When the contract provides
that a member may. be reinstated if in good health, the
mere fact of making application for reinstatement w1th-
out disclosing the 1llness of the member is itself an im-
plied statement that he is in good health.

“‘The parties made their own contract which is free .
from ambiguity, and necessarily must be enforced ac-
cording to its terms. The beneficiaries must stand in the
_ shoes of the insured, and will be bound by the terms of
- the policy issued; and the insured accepted and retained
withotit objection the policy until it was forfeited for
nonpayment of premiums upon the date fixed by its
terms.’”’” Cratg v. Golden Rule Ins. Co., 184 Ark. 48, 41
S. W. (2d) 769; Mutual Life Ins. Co. v. Hynson, '171
Ark. 218, 283 S. W, 357. ,

“But the mere payment of assessments to the finan-
cial secretary or supreme treasurer:does not. operate
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to reinstate a member, where those officers have no au-
thority to waive the laws of the somety, whlch 1equne
a new medical certificate and a majority vote. * * * And,
since no right to reinstatement exists, while msmed is
mortally 111 acceptance of arrearages without knowl-
edge of such fact does not effect a waiver. Nor is there
a reinstatement where, without knowledge by insurer
of insured’s illness, it accepts overdue payments, even
though insured’s agent, in making said payments, had
no knowledge of such illness. And where the policy has
lapsed, and payment is accepted without knowledge of
an accident to insured during delinquency, there is no
liability therefor.’”” Couch on Insulance vol. 6, § 1376.

The bylaws of appellant expr essb p10Vlde that
the officers are not authorized to waive any of the pro-
visions in the poliey.

““Tt is usually provided that the insured, who has
defaulted in his pavmcnts, can be reinstated on payment

of arrears if he is in good health. Where such is the

provision of the contract or bylaws, the good health of
the insured is a prerequisite to lcmstd’rement and a pay-
ment of arrears when not in good health \vill be ineffec-
tive.”’ Cooley’s Brief on Ins, vol. 4, § 3787.

It is also said in the same volume, § 3788: ¢‘Under
provisions authorizing reinstatement of persons in good
health, a reinstatement obtained by one not in oood
health, without the association’s knowledne thereof, may
be 1epud1ated unless the association has Wawed the mat-

_ter or is estopped.’’ B

Appellee relies on a letter written by the clelk of
the camp at Paducah, June 21, 1932, which contains the
paragraph above set out. 'J‘lns lettc1 was introduced in
evidence without objection, and this statement is not con-
tradicted. The rule itself was not introduced in evidence,
and there is no statement in the letter indicating what

was in the rule except the statement that the member

might be reinstated without examination. There is noth-
ing in the letter indicating that there could he a rein-
statement if the member was not in good health. )
Under the contract in-this- ease, the member could
not be reinstated if he were not, at the time, in good

-



health, and, as the, evidence conclusively shows that he
was mmtally ill at the time the dues were sent, he was
not in good standing when he died, and there can be no
recovery.

The judgment of the circuit court is reversed, and
the cause dismissed.



