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1. INSURANCE—PARTICIPATION IN AVIATION. —One killed Wl‘llle rid-

ing as a guest in an airplane was not within the  exception in
_a policy excepting liability from double mdemmty where death
results “from’ participation in aviation.”

2. INSURANCE—CONSTRUCTION.—An ambiguous insurance contract
is construed most favorably to the insured. T

3. INSURANCE——PENALTY AND- ATTORNEY’S FEE——-WheI‘e, ‘in an actlon
on an msurance policy, the entire sum sued. for was recovered,
plaintiff was entitled to the statutory penalty and a reasonable
attorney’s fee, although defendant believed it had a merltomous
defense and defended the case in good faith. ; :

4. INSURANGE—CONSTRUCTION ~—Words and-phrases used in pohc1es
should be construed by their meaning as used in the ordinary
speech of people and not as understood, by scholars.

5. INSURANCE—CONSTRUCTION.—The rule requiring the language of
a policy to be strictly construed against the insurer in case of
ambiguity applies to exemptions from hablhty as well as to
forfeitures. : :

Appeal from Woodruff Circuit- Court W D. Dave/n-
port, Judge; afﬁrmed

STATEMENT BY THE COURT.

This appeal is prosecuted from a Judment agamst
appellant insurance company in favor of appellee, the
beneficiary in.an .accident policy for double.indemnity
alleged to be due under the terms of the policy.’
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Appellee is named beneficiary in the policy issued to
George W. Martin by the above insurance company on
June 7, 1921, in the amount of $1,000. There was a rider or *
supplemental agreement attached to and made a part of
the policy for the payment of $2,000, double the face of
- the policy, if the death of insured was accidental as
hereinafter defined:

“This double indemnity, payable in event of the ac-
cidental death of the insured, shall be due if written af-
firmative proof shall be furnished the company that such
death occurred before the anniversary date of this policy
next preceding the sixtieth birthday of the insured and .
during the premium-paying period of this policy while no
premium is in default, and if death results independently
and exclusively of all other causes from bodily injuries ef-
fected directly from external, violent and accidental
means, within ninety days from the happening of such
injuries, of which, other than in the case of drowning,
there shall be visible contusion .or wound on the exterior
of the body, except that this double indemnity will not
be payable if the insured’s death shall result from suicide,
whether sane or insane, or any attempt thereat, sane or
insane, or directly or indirectly, wholly or in part, from
poisoning, infection, or any kind ‘of illness or disease,
or from any violation of law by the insured or from bodily
injuries received while engaged in military or naval ser- -
vice in time of war, or from participation in aviation or
submarine operations, and provided further that, if claim
for any total and permanent disability benefits shall be
allowed, this provision as to double indemnity shall be
null and void.”’

This suit was brought for $1,000, claimed to be due.
as double indemnity, under the rider in the policy, the
face thereof, $1,000, having already been paid-to the
beneficiary.

The answer denied any liability under the terms of
the policy, and alleged that the accident was not.covered
by the double indemnity rider or provision in the policy
because said provision. expressly exempts the company
from liability from injuries received ‘‘from participa:
tion in aviation or submarine operations.”’ ’ '
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A jury was waived, and the case tried before the"
court on an agreed statement of facts. )

The undisputed facts are that, on the morning of the
18th day of April, 1933, George W. Martin was invited by -
one W. N. Gregory to make a trip by aeroplane from Au-
gusta, Woodruff County, Arkansas, to St. Louis, Mis-
souri, free of expense to said George W. Martin, and as a
guest, for a mere pleasure trip with the said W. N. Greg-
ory. At a point approximately 30 miles from the city of
St. Louis, in Monroe County, Illinois, the aeroplane, in
which Martin was riding as a guest of Gregory, through
accident, crashed and struck the ground with such force
that the sa1d George W. Martin was instantly killed. Mar-
tin at the time was mayor of Augusta, Arkansas, and, in
addition thereto, was engaged as a railroad agent at ‘Au-
gusta for the Augusta Transport ‘& Transportation
Company. Martin had no knowledge of the art of avia-
tion, and did not before this occasion use aeroplanes as
a means of transportation, but on this occasion merely
accepted the invitation of his friend, W. N. Gregory, to
be his guest on a pleasure trip to the 'city of St. Louis. .

Proof of death by accident was made.as required by
. the contract, and, in response thereto, the company-issued
its check for $1,000, the face of the policy, to the appellee,
the beneficiary therein, “for full settlement of all claims
under this policy as to the face amount thereof without
prejudice to the rights of either party in connection. with
any claim for double indemnity benefits.’’

The court declined to make separate findings of fact
and declare the law as requested by appellant, and ren-
dered judgment for $1,000 sued for in favor of appellee,
from which judgment this appeal is prosecuted. -

Allen May, J. R. Burcham, Charles D. Frierson and
Charles Frierson, Jr., for appellant

J. Ford Smath and W. J. Dungan, for appellee

Kirsy, J., (after stating the facts). There is but one
question involved in this appeal,-viz., whether the death
of the insured under the circumstances herein resulted
from an accident covered by the double indemnity provi-
sion of the policy which excepts bodily injuries: received
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“from participation in aviation or submarine opera-
tions.”’

Aviation is defined in Funk & Wagnall’s Dictionary
as follows: ¢‘Aviation—is the art of flying, especially
the management of aeroplanes.’’

‘‘Participation’’ is defined in Webster’s Dictionary
as follows: 1. The state of sharing in common with
others. 2. The act or state of receiving or having a part
of something. 3. Distribution or division into shares.

It has been held that it was not necessary for one to
have mechanical control over a plane in order to par-
ticipate in its operation, but, when one imposes and en-
forces his judgment in the venture or about an under-
taking solely for his purpose, he is effectively participat-
ing in the operation of the plane. First Nat. Bank of Chat-
tanooga v. Phoeniz Mut. Life Ins. Co., 62 Fed. (2d) 681.

It appears here, however, that there was no contrac-
tual relation between the pilot of the plane and the in-
sured, and no expectation of a fare to be paid and col-
lected for the trip, the insured ‘being an invited guest
only, and not a passenger, and it cannot be said that in-
sured received the injuries from which he died ‘‘from
participation in aviation operations,’’ within the mean-
ing of the terms of the policy, and is thereby excluded
from its coverage.

The contract of insurance was ambiguous and sus-
ceptible to more than one reasonable construction, and
the one most favorable to the insured should be adopted.
Travelers’ Protective Ass’n v. Stephens, 185 Ark. 660, 49
S. W. (2d) 364; National Life Ins. Co. v. Whitfield, 186
Ark. 198; Guts v. N. Y. Life Ins. Co., 32 Fed. (2d) T7;
Charette v. Prudential Ins. Co., 202 Wis. 470, 232 N.
W. 848. : ,

No error was committed in allowing attorney’s fee
and the statutory penalty, since the entire sum contracted
to be paid under the rider in the policy was recovered
herein, and the appellee was therefore entitled to a judg-
ment for the penalty and a reasonable attorney’s fee,
““and the fact that the company believes it has a meritori-
ous defense, and in good faith defends the case does not
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excuse it from the application of the statute.”’ Life &
Casualty Ins. Co. of . Tenn v. McCray, 187 Ark. 49, 58
S. W. (2d) 199.

We find no error in the record, and the judgment is
affirmed.

BurLer, J., (supplemental opinion on rehearing).
To sustain the contention that the death of the insured
resulted from an accident within exemption from liability
within the meaning of the terms of the policy, counsel
for appellant refer us to the following cases: Bew V. .
Travelers’ Ins. Co., 95 N. J. Law 533, 112 Atl. 859, 14
A. L. R. 983; vaelers Ins. Co. v. Peek 82 Fla. 128,
89 So. 418 (1921) Meredith v. Bus. Men’s Acc. Co.
(Mo.) 252 S. W. 976 (1923) ; Pittman v. Lamar Iafe I'ns

- Co., 17 F. (2d) 370 (1927) ; Tierney v. Occ. Life Ins. Co.,
89 Cal. App. 779, 265 Pac. 400 (1928); Wendorff v. Mo.
St. Life Ins. Co., 318 Mo. 363, 1 S. W. (2d) 99 (1927);
Gits v. N. Y. Life Ins. Co., 32 Fed. (2d) 7 (1929); Peters
v. Prudential Ins. Co., 133 Mise. 780, 233 N. Y. S. 500
(1929) ; Price v. Prudentwl Ins. Co., 98 Fla. 1044, 124 So.
817 (1929); Head v. N. Y. Life, 43 F'. (2d) 517, 520 (1930) ;
First Natl. Bk. v. Phoeniz Co., (C. C. A.) 62 Fed. (2d)
681. We are also referred to the notes assembled in 14
A.L.R.986;61 A. L. R. 846; 69 A. L. R. 331; 83 A. L. R.
384, and to the case of Benefit Ass’n v. Hayden, 175 Ark.
565, 299 S. W. 995. In their brief for rehearing, the fol-
lowing additional authorities are cited in support of
their contention: Irwin v. Prudential Ins. Co., 5 Fed:
Supp. 382, February 19, 1934; Goldsmith v. New York
Life, 69 Fed. (2d) 273; 6 Couch’s Enc. Ins. Law, p. 1252;
6 Cooley’s Briefs on Ins., (2d ed.) p. 5309.

Counsel for the appellant admit that where the words
“‘engaged in aviation’’ are used in the exempting clanse
of a policy, the exemption from liability will not apply
to the case of a mere passenger, but they contend, on the
authorities cited, that the words ‘‘participate in avia-
tion”’ are to be distinguished from ‘‘engaged in avia-
tion’’ and are sufficiently broad in their meaning to in-
clude any one riding in an aeroplane whether as a pilot
or a passenger only. Upon an examination of the cases

-cited, we find those most nearly sustaining the contention
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are Bew v. Travelers’ Ins. Co.; - Travelers’ Ins. Co. v.
Peek, and Meredith v. Bus. Men’s Acc. Co., supra. In the
first mentioned case the applicable clause is as follows:
¢‘The insurance hereunder shall not cover * * * injuries,
fatal or non-fatal, sustained by the insured while partici-
pating in, or in consequence of having participated in,
aeronautics.”” The insured was killed while a passenger
in an airplane. After quoting the definition of the word
‘‘aeronautics’’ given by the Ency Britt, ‘‘aeronautics is
the art or practice of sailing in, or nav1gatmg, the air,”’
the court held that there was nothlnw in the definition ‘'to
confine it to those active in piloting air vessels and to
exclude those who are inactive users thereof. The court
also quoted from the Standard chtlonary the definition
of the word ‘‘participate’’ as meaning, ‘‘to receive or
have a part or share of ; to partake of ; experience in com-
mon with others; to have or enjoy a part or share in com-
mon with others partake as to partlclpate in a discus-
sion; to take a part in; as to participate in joys or sor-
rows "7 From these deﬁmtmns it was the conclusion of
the court that one who is a passenger in an aeroplane par-
takes of the pleasure and benefits of the art or practice
of sailing in the air and thereby participates in aero-
nautics. In reachmg this conclusion, the court, however, -
appears to have given no effect to one of the deﬁmtlons,
supra, vz, ‘‘to take part in.”’ :
. In Travelers’ Ins. Co. v. Peek, supra, the court had
before it a contract similar to that in the Bew case and
based its decision solely on the authority of the latter
case. In Meredith v. Bus. Men’s Acc. Co., supra, the
court followed the views expressed in the Bew and Peek
cases without any further elucidation. '

A number of cases discussing the meanmv of the
words ‘‘engaged in aeronautics’’ used in the policies
under consideration profess to find a distinetion between
the meaning of that term and ‘‘participating in aero-
nautics,”” but give no particular reason for the dis-
covery of the difference. Thus, in Price v. Prudential Ins.
Co., supra, the court merely says, ‘‘Being engaged in
aviation operations means taking part in the operations
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of an airplane in some direct way other than merely par-
ticipating in aeronautics by being in an airplane while it
is in the air’’; and, in Flanders v. Benefit Ass’n, 226 Mo.
App. 143, 42°S. W. (2d) 973, the court found that ‘‘en

-gaged’’ involved the idea of continuity of action and con-
tented itself with stating the difference between ‘‘en-
gaged in’’ and “part1c1pat1ng in’’ in the following way:

¢“It means that one must take part.in the operatlon of the
airplane in some way other than merely patticipating in
flying.”” So also, in Head v. New York Life Ins. Co.,
supra, a dlstmctlon is stated without giving the rea-
son why,

The d1st1nct1on thought by the courts to exist be-
tween ‘‘engage in aeronautics’’ and ‘‘participation in
aviation’’ may be apparent to, and approved by, those
learned in the niceties of the language and accustomed
to its precise use, but it is to be doubted whether these
hair-splitting and subtle distinctions would occur to, or
be understood by, the majority of the thousands of per-
sons who seek insurance against the many hazards to
life and limb which are hkely to occur to the most prudent
and fortunate. Words and phrases used in insurance
policies should be construed by their meaning as used in
the ordinary speech of the people and not as understood
-by scholars.

It might well be imagined that if the average trades-
man, artisan or farmer although he had many times
taken passage on a 1a1hoad tram and intended again
soon to do so, if asked if he had participated, or intended
to partlc1pate, in railroading, would at once answer,
““No”’; and, if then asked if he had engaged in, or in-
tended to engage in, railroading, would 1ep1y, “I have
just told you, ‘No’. ” It might well be assumed that to
his mind the word ‘‘participate’’ in the connection used
in the question would imply some action, some ‘‘taking
part in’’ the movement of the trains, the upkeep of the
property, or management of its busmess He likely
would not think that by the question-was meant to learn
if he had, or intended merely ‘‘to have, enjoy, or share
in common with others’’ the privilege of being transport-
ed as a passenger on the lines of railway companies.
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It is interesting, however, to. note that in these
cases and others which discover  a distinction between
‘“‘engaged in’’ and ‘‘participate in,”’ the courts, when
they abandon the role of the ‘‘precisian’’ and discuss the
case in the.language of the ordinary person, they some-
times use the words ‘‘engaged’ and ‘‘participate’ or
“‘participation’’ as conveying a similar idea. In the case
of Peters v. Prudential Ins. Co., supra, in discussing the
word ‘‘engaged’’ the court said: ‘It gives the impres-
sion of participation as an occupation.”” In Benefit
Ass’n v. Hayden, supra, the court found for the bene-
ficiary, saying: ‘‘The proper construction of those
words (engaged in) is that actual employment or par-
ticipation was contemplated and not merely riding as a
passenger.’’ This case followed the case of Benham v.
Insurance Co., 140 Ark. 612, 217 S. W. 462, where the
court defined the word ‘‘engaged’’ as denoting action,
thus: ‘‘It means to take part in.”” This is precisely
one of the meanings of the word ‘‘participate’” which is
apparent from the etymology of the word: ‘‘Partici-
pate—a word coming from the Latin words ‘pars,” a
part, and ‘capio,’ to take,’”’ therefore meaning to take
part in. 6 Words & Phrases, p. 5185.

- As defined by the leading lexicographers, ‘‘avia-
tion’’ is a more exact and specific term than ‘‘aero-
nautics’’ and means ‘‘the art or science of locomotion
by means of aeroplanes.”” Webster. It might appear
that if aviation is the science of locomotion by aeroplane
and the word ‘‘participate’’ means ‘“‘to take part in,”’
the phrase ‘‘participate in aviation’’ would connote an
active share in its management; as, where a person
of First Nat. Bank v. Phoewniz, supra, where he owned
the plane and had authority to, and did, direct the pilot
as to when he should make the flight. It would seem that
this interpretation of the phrase ‘‘participate in avia-
tion’’ is not wholly unjustified. We pass this question,
however, without deciding it because it is unnecessary to
do so under the language of the exemption clause in
the contract before us which is dissimilar to that of any
of the cases denying the right to recover relied on by
learned counsel. -
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As noted in the Bew, Peek and Meredith cases,
the phrase in the exemption clause was ‘‘participating
.In aeronautics.”’ In Benefit Ass’nv. Hayden, and Fland-
" ers v. Benefit Ass’n, supra, the phrase was ‘“‘engaged in
aeronautics.”” In Peters v. Prudential Ins. Co., supra,
it was ‘‘engaged in aviation.”” In Wendorff v. Mo. State
Life Ins. Co., supra, the applicable exemption phrase is
‘“‘while on or in any mechanical device for aerial naviga-
tion.”” In Gitsv. N. Y. Life, supra, the phrase was, ‘‘en-
gaged in submarine or aeronautic operations,’’ and in
First Nat. Bank v. Phoeniz, supra, it was ‘“participa-
tion in aeronautic operations.”’ :

In the cases cited, the phrase quoted above from the
last case named is the one most similar to the phrase
used in the contract involved in fhe instant case, but in
that case the insured, when killed, was not a mere pas-
senger. The court thus found his relationship to -the
flight: ‘“Though the insured was not personally piloting
- the plane, the venture was his, initiated and undertaken
solely for his purposes. He owned the plane, employed
a pilot to operate it, determined whether weather condi-
tions would permit of the flight and when it should be
made. We agree with the lower court that one who inter-
poses and enforces his judgment in matters so vital as
these to the flight of an aeroplane is participating in
aeronautic operations.””

- We have examined the additional authorities cited
by counsel in their brief on rehearing, except that of
Goldsmith v. New York Life Ins. Co., supra, to which
we do not have access.. In Irwin v. Prudential Ins. Co.,
supra, the exempting phrase is, ‘‘from having been
engaged in military or naval service, or in aviation, or
submarine operations.”” The facts were that the insured
was killed by the crash of a glider, a device for aerial
transport, while he was riding as a pilot and the sole
occupant. While the operation of gliders was not his
regular business, it ‘'was an avocation in which he fre-
quently indulged. He was killed on October 23, 1931,
and had flown a glider during the two preceding years
approximately 203 times. Under these facts, the court
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held that he was engaged in aviation within the meaning
of the policy and denied recovery.

In the page of Couch’s Cyc. Ins. Law, cited supra,
there is this statement: ‘A passenger in an aeroplane
flying in the air, whether he takes part in the operation
of the plane or not, is participating in aeronautics with-
in the intent and meaning of a provision in. an insurance
policy specifically excepting such a risk.”” For authority
for this statement the author cites one Arkansas case—
that of Sov. Camp W. O. W. v. Compton, 140 Ark. 313, .
215 S. W. 672. This case does not support the text. The
question there was whether an exemption of liability,
where the insured ‘‘engaged in aviation,”” was appli-
cable, if the insured were killed while flying as an army
aviator. It was the holding of the court that the exemp-
tion clause referred to private occupation and not to
those of the same character performed while in military
service.

The doctrine announced in Cooley’s Brief, supra,
was that under a policy exempting from liability while
‘‘engaged in aviation’’ excluded recovery where the in-
sured was killedwhile flying in the air, whether piloting
or riding as a passenger, and for authority for this the
author cites Masomic Acc. Ins. Co. v. Jackson, a case
from one of the Indiana courts of appeal, reported in
147 N. E. at page 156. This case is against the weight of
authority and also is not authority in Indiana, as it was
superseded in the same case by a decision of the Supreme
Court of Indiana, reported in 200 Ind. 472, 164 N. E. 628,
61 A. L. R. 840.

The double indemnity clause in the instant case ex-
cepts the insurance company from liability for ‘‘bodily
injuries received while engaged in military or naval
service in time of war, or for participation in aviation
or submarine operations.”’ It is the word ‘‘operations’ -
which distinguishes this exemption from those relied
upon by counsel for the appellant and which creates the
ambiguity referred to in the original opinion. Counsel
for appellant erroneously contend that because the lan-
guage-relied upon does not create a forfeiture of the
policy, but simply states a risk which was never assumed,



—

ARK.]  Missourt State Lire Ixs. Co. v. MARTIN. 917
the rule that the language of the phrase involved should
be strictly construed—and, where ambiguous, against
the insurance company—has no application. The rule
of strict construction applies to exemption from liability
as well as to forfeitures. Irwin v. Prudential Ins. Co.;
Wendorff v. Mo. State Life Ins. Co., supra; Wison v.
Trav. Ins. Co., 183 Calif. 183, 190 Pac. 366 ; National Life
Ins. Co. v. Whitfield, 186 Ark. 198, 53 S. W. (2d) 10.

It may be, as argued by counsel, that if the word
“aviation’’ is intended to qualify the word ‘‘operations,’’
the phrase is not in accord with grammatical rules, and,
to be correct under those rules, some adjective form of
the word aviation should have been used. The word
“‘aviation’’ is of comparatively recent origin, and we
know of no adjective term for it yet formulated. - It is
- used indiscriminately as a noun and as an adjective,
just as the word ‘‘submarine.”” The use of the word
““either’’ after ‘‘or’’ is frequently implied (see Web-
ster’s Dict.) and it is not an unreasonable construction
to say that ‘‘operations’’ is limited by both-aviation and
submarine participation. At least, this is an interpreta-
tion which the ordinary person, not skilled in the niceties
of grammatical construction, might give to it. It will
be noticed that no comma is used after the word. ¢‘avia-
tion,”’ and this is an additional reason for concluding
.that it as well as submarine . was intended to refer to
and limit the word operations.

In Peters v. Prudential Ins. Co., supra, the phrase,
“from having been engaged in aviation or submarine
" operations or military or naval service in time of war’’
was held to be ambiguous, and that it might not include
death resulting to a passenger in an airplane in time of
peace. It was the contention of the plaintiff that the
exception intended to apply only to an accidental death
occurring while engaged in aviation in time of war.. The
court found this construction a reasonable one when the
punctuation employed was considered. It pointed out
that the use of a domma after the word ‘‘aviation’’ and
one after the word-““operations’’ would clearly show that
the insurer intended to limit the expression ‘‘in time of
war’’ to the last antecedent, but, having omitted it, it
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might be inferred that the danger from aviation excepted
from the risk -was only that occurring in time of war,
and, as the phrase was ambiguous, the construction most
. favorable to the insured should be placed upon it, since
the insurer chose the language and was responsible for
its ambiguity.

The ambiguity and doubt as to the exact meaning
of the phrase involved in the instant case is emphasized
by the ease with which the insurer could have made its
meaning clear, as was done in the contracts under con-
sideration in Head v: New York Life Ins. Co.; Pittman v.
Lamar Lafe Ins. Co., and Tierney v. Occ. Life Ins. Co.,
- supra. In these cases the limitation was for injury
while ‘‘participating as a passenger or otherwise in avia-
tion or aeronautics.”’ It would not have been difficult
for the insurer to have clearly informed the insured that
it would not be liable for his death while riding or being
in a plane either as a passenger or otherwise; but, hav-
ing elected to use general expressions which might mean
one thing or-another, the ambiguity thus created must
be resolved against it.

The effect of the word ““operations’’ in connection
with the phrase ‘‘participation in aviation’’ necessarily
limits the scope of the meaning of the word ‘‘participa-
tion,”’ and, though the word ‘‘participate,’’ standing
alone, might denote activities not included in, the narrow
compass of ‘‘engaged in,’’ when the effect of the word
‘‘operations’’ is considered, (which can only mean the
management and control of the airplane) it becomes
more apparent that ‘‘participation’’ is to be considered"
in its active senmse and viewed as the equivalent of
‘‘engaged in.”’

The question of penalty and attorney s fees is ruled
by the recent case of Life & Casualty Ins. Co. of Tenn. v.
McCray, 187 Ark. 49, 58 S. W. (2d) 199, the holding of
which was affirmed by the Supreme Court of the United
States on the 5th day of March, 1934. We reaffirm the
conclusion reached in the- orlgmal op1n10n and overrule
the petition for rehearmg : :

Smrrh, J., (dissenting). The omglnal opinion states
that the facts in this case are undisputed. And so they
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are. The insured, who paid no fare, was invited by an
amateur aviator to fly with him from Augusta, Arkansas,
to St. Louis, Missouri. They did not reach their destina-
tion, as the plane: ‘‘crashed and struck the ground,’’ kill-
ing the insured. The insured had no control over the
plane, but it occurs to me that neither this fact nor the
failure to pay fare affected the hazard of the journey.’

The original opinion cited only one case to support
the conclusion announced that the insured was not par-
ticipating in aviation at the time of his death, this being
the case of First National Bank v. Phoeniz Mutual Lafe
Ins. Co., 62 Fed. (2d) 681. The headnote in that case
reads as follows: ‘‘Insurer held not liable under double
indemnity provision excepting death from ‘participa-
~ tion in aeronautics operations,’” where insured was killed
while passenger in aeroplane. 2 It requires no argument
to show that this case affords no support for the conclu—
_ sion announced.

The labored supplemental opinion on rehearing is
equally unconvincing to me, and I therefore respectfully
dissent. Quotations appearing in this opinion from a
number of cases there cited show clearly that they do
not support the conclusions which the majority have
reached. These cases are brushed aside with the ob-
servation that they are hair- sphttmw and appeal only to
the grammarian and the precisian. -

It is a wise and just rule of construction, and one of
universal application, that all doubt, or any ambiguity,
as to the meaning of an insurance policy is resolved
against the insurer, for the reason, often stated, that the
-language expressing or limiting the hablhty insured
agamst is carefully chosen by the insurer. But the rule
is equally as well established, and is equally as wise and
as just, that courts may not create ambiguities by strain-
ed constructions which would not otherwise be found to
exist. Insurance policies are to be construed like other
_ contracts, where their meaning plainly appears, and it
has never been questioned that insurers may assume and
insure agamst some risks and exempt themselves from
liability for others.
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The courts—all of them-—are reluctant to permit in-
surance companies to forfeit their policies, upon which
premiums have been paid, especially upon purely tech-
nical grounds, but there is no question of forfeiture in
this case. The question is rather whether we shall search
for an ambiguity whereby, when it has been found, the
insurer may be held liable for a risk from which, in my
opinion, it has expressly exempted itself.

Insurance companies first undertook to exempt
themselves from liability to persons ‘‘engaged in avia-
tion or aeronautics,’’ but when some of the.courts fol-
lowed our opinion in the case of Benefit Ass’n v. Hayden,
175 Ark. 565, 299 S. W. 995, 57 A. L. R. 622, and held
that a passenger having no control over the machine in
which he flew was not ‘‘engaged in aviation or aero-
nauties,’’ the companies writing insurance of this char-
acter attempted to clarify their exemption by providing
that they should not be liable to persons ‘‘participating
in aviation.”” The distinction appears to be invisible to

- the majority, but it is one which has been recognized by
a line of decisions previously unbroken.

The exemptlon existing in the policy here sued on is
not merely against the av1at0r ﬂymv the machine, but it
is against all persons participating in aviation. Can it
be true..that the aviator is in any more danger than his
passenger? Is not the hazard as great in the one case
as in the other? Now, the majority say that a different
result would have been reached had the exemption from
liability read ‘‘while participating as a passenger or
otherwise in aviation or aeromautics.”” Why so? This
is not broader than the language employed. The in-
surer attempted to exempt itself from liability to the
insured from injurvies received ‘‘from participation in
aviation or submarine operations,’ not merely as a pas-
senger, but at all. There is no qualification as to’ the
extent of the participation. If the fradesman, artisan
or farmer, to whom the majority refer, had plomlsed
his wife, before leaving home, that he Would not partiei-
pate in aviation Wh1le gone, he would probably have
had trouble convineing her, upon his return, that he had
kept his word, if he adrmltted that a part or all of his
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journey had been made in a flying machine. But the
cases uniformly distinguish between engaging in aviation
and participating in aviation. . In pointing out this dis-
tinction the Supreme Court of Indiana, in the case of
Masonic Adccident Insurance Co. v. Jackson, 200 Ind. 472,
164 N. E. 628, 61 A. L. R. 840, said: ‘‘To say that one
is ‘engaged’ in an occupation signifies much more than
the doing of one act in the line of such occupation.”
(Citing cases.) Further reference will be made to this
case, as it appears to have afforded the majority some
support for their conclusion.-

I might defer to the majority if' the text writers on
insurance had not construed the. numerous cases on the
question here under consideration just as I do. -

For instance, at § 1252 of Couch’s Cyclopedia of
Insurance Law, vol. 6, the anthor says: ‘‘Section 1252.
Death or injury while participating or engaging in aero-
nautics, aviation, etec. A passenger in an aeroplane fly-
ing.in the air, whether he takes part in the operation of
the plane or not, is ‘participating in aeronautics,’ with-
in the intent and meaning of a provision of an insurance
policy specifically evceptmo' such a risk.”” -

The majority inadvertently say - that Sover eign
Camp W. O. W.v. Compton, 140-Ark. 313, 215 S. W. 672,
is the only case cited, and that it does not support the
text. On the contrary, the annotated cases reported in
14 A. L. R. 986; 40 A. L. R. 1176; 57 A. L. R. 625; and
61 A. L. R. 846, are cited in note 1 to the paragraph
above quoted, and these annotated cases collect innumer-
able cases on the subject. Note 2 to this paragraph cites
cases from California, Florida, Missouri and New Jersey
in addition to the Arkansas case.

The majority quote from Cooley’s Bnefs on Insur-
ance, but treat the quotation-as being without authority
because it was based upon the décision of an inferior
court of Indiana, which has been superseded by a later
decision of the Supreme Court of that State. This state-
ment is as unfortunate as was the reférence to Couch’s
Cyclopedia of Insurance Law, supra. 1 give the exact
statement from Cooley’s Briefs on Insurance, (vol. 6,
2d ed., page 5309). It'teads as:follows: ‘‘Where in-
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sured died from injuries received while riding as pas-
senger in aeroplane, there could be no recovery on a
policy which excepted death or disability while ‘engaged
in aviation,’ that phrase meaning the act of flying in the
air in machine heavier than air, whether piloting or rid-
ing as passenger (Masonic Acc. Ins. Co. v. Jackson, (Ind.
App.) 147 N. K. 156). A passenger in an airplane was
‘participating’ in ‘aeronautics’ within the meaning of a
provision in an insurance policy providing that it should
not cover any person or injuries, fatal or nonfatal, sus-
tained by insured while participating in aeronautics
(Bew v. Travelers’ Ins. Co.,95 N. J. Law 533, 112 A. 859,
14 A. L. R. 983).”” Numerous cases are cited in the note
to this text which fully support it.

This Indiana case was first decided by ‘‘ Appellate
Court of Indiana,’’ and is reported in 147 N. E. 156. The
headnote—and the only one—to that case reads as fol-
lows: ‘“Where insured died from injuries received
while riding as passenger in aeroplane, beneficiary held
not entitled to recover on-policy which excepted death
or disability while ‘engaged in aviation,” that phrase
meaning the act of flying in the air in machine heavier
than air, whether piloting or riding as passenger.’”’ It
will be observed that the exemption contained in the
policy there construed was from death or disability while
““engaged in aviation.”” This case reached the Supreme
Court of Indiana and is the case to which I have pre-
viously referred to as being reported in'61 A. L. R.-840.
The Supreme Court of Indiana quoted at length from our
case of Benefit Ass’n R. R. Employees v. Hayden, 175
Ark. 565, 299 S. W. 995, 57 A. L. R. 622, and appears to
have adopted its reasoning, but, as appears from the lan-
guage already quoted from that opinion, the Supreme
Court of Indiana recognized the distinction between be-
ing engaged in aviation and participating in aviation:
- The annotator, in his note to this case, says: ‘‘These
cases make a distinetion between ‘engaged’ in aviation
and ‘participating’ in aviation or aeronautics, and pro-
ceed upon theory that to be ‘engaged’ in aviation im-
ports something more than (as expressed in the latter
case) ‘occasional participation’.’”’
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In the late work of Richards on the Law of Insur-

ance (4th ed.), at page 660, it is said: ‘‘A construction -
urged upon the courts, but consistently refused is, that
one participates only when he is physically active in the
management and control of an instrument or agency and
that the word ‘aeronautics’ is necessarily descriptive of
an occupation. Such a construction would give too nar-
row a meaning to both words. The Standard Dictionary
defines ‘participate’ as meaning ‘to receive or have a
part or share of; to partake of; experience in common
‘with others; to have or enjoy a part or share in common
with others partake; as to partlclpate in a discussion.’
Nothing in the deﬁn1t10n, or in the common use of- the
word confines it to those who are active in navigating
balloons or aeroplanes and to exclude those who are in-
active occupants of such vessels.”’
. In Vance on Insurance, (2d ed.), page 901, § 269,
it is said: ‘‘If the policy excepts the risk of the insured
‘while participating in aeronauties,’ his injury or death
on account of riding as a passenger in an aeroplane is
generally held to be within the exception, but not so
if the language of the exception is ‘while engaged in
aviation’.”’

In the case of Pittman v. Lamar sze Ins. Co., 17
Fed. (2d) 370, the Circuit Court of Appeals for the F1fth
Circuit held (to quote the syllabus in that case) that:
‘“ Assured, killed when struck by airplane propeller blade
as he was leaving ship after completing flight, held to
have met his death while participating in an ‘aero-
nautic activity,” within the meaning of provision of policy
limiting insurer’s liability to premiums paid.”” ‘A peti-
tion for a writ of certiorari in this case was denied by
the Supreme Court of the United States. 274 U. S. 750,
47 S. Ct. 764. Tt is apparent that this case goes much
farther than 1 am now contending in the instant case, as
the insured had not operated the airplane which killed
him, after he had gotten out of it.

Inasmuch as the text writers on the sub;]ect of in-
surance construe the adjudged cases as I do, I am con-
strained to register my dissent.



