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Opinion delivered February 12, 1934.

1. COUNTIES—VALIDITY OF CONTRACT.—A. county cannot accept and
hold a purchaser’s money for property sold and at the same time
refuse to deliver the property on the theory that the sale contract
was invalid.

2. COUNTIES—VALIDITY OF CONTRACT. ——A county cannot accept and
hold money as the purchase price of property sold and retain the
property and assert in bar of any recovery that no appropriation
had been made for the claim. :

3. LIMITATION OF ACTIONS—WHEN CAUSE OF ACTION ARISES.—A cause
of action against a county for failure to deliver property sold and
delivered did not arise until the county appropriated the property
to other uses and refused to make delivery.

4. LIMITATION OF ACTIONS—BURDEN OF PROOF.—One pleading the stat-

) ute of limitations has the burden of proving that defense.

5. ESToPPEL—PREJUDICE.—Estoppel does not arise in favor of the
party claiming it unless misled by the acts or conduct of the other
party.

6. ESTOPPEL—PREJUDICE—Where a county retamed a purchaser’s

’ money but refused to deliver property.purchased, the pur-
chaser’s claim against the county was not barred by estoppel, the
county not havmg been misled to its preJudlce by the purchas-
er’s acts.

Appeal from Pulaski Circuit Court, Third Division;

Marvin Harris, Judge ; reversed.
STATEMENT BY THE COURT.

In May, 1925, appellant purchased of and from
Pulaski County ﬁve steel bridges, theretofore utilized on
public highways of said county, one old White truck and
a certain quantity of serap iron. The agreed purchase
price for all the materials was a lump sum of $1,475, of
which $400 was paid in cash and the balance was pa1d
some months thereafter. The old White truck, the serap

iron and two of the old bridges were removed by appel- -

lant soon after the purchase. One of the remaining
bridges was destroyed by a flood, and was washed away
at some date subsequent to the purchase. A purchaser
was not found by appellant for the two remaining bridges
until 1931, at which time it was discovered that Pulaski
County had removed the two remaining bridges from

N

(U

-\

T T e

SN

J

™

2 e



p £ T

~
)

T

ARK.] Yarreg IrRoN & MEeran Co. v. Ponaskir Counrty. 809.

their old sites, and had relocated ‘them at other sites in
the Pulaski County highway system it therefore refused
to surrender them to appellant. Thereupen, appellant
filed its claim in the county court of Pulaski County for
the sum of $1,475, same being the original purchase price
of all the materlal theretofore purchased. The claim was
disallowed by the county court, and an appeal was prose-
cuted therefrom to the cireunit:court, Where a like result
was obtained.

This appeal is proqecuted to reverse the Judoment

~ of disallowance.

Owens & Elrman, John M. Lofto'n Jr., and’ J M
McFarlane, for appellant

Carl E. Bailey, Prosecutmg Attorney, and Mur my'
O. Reed, Assistant, for appellee.

Jomwnsown, C. J., (after statmg the facts) Four rea-
sons are urged by counsel for appellee for an affirmance
of the judgment. First, it is argued that there was no
valid contract between appellant and Pulaski County for
the purchase of the materials; the theory being that the
contract of purchase was made with the purchasmg agent
of the county, and without any order of the county court
directing it. It is immaterial that the contract was void.
Appellee cannot accept and hold appellant’s money, also
retain the bridges, and at the same time plead the in-
validity of the contract in bar of recovery. This conten-
tion has been definitely and certainly determined by this
court in a number of cases. International Harvester Co.
v. Searcy County, 136 Ark: 209, 206 S. W. 312; Howard
County v. Lambright, 72 Ark. 330 80 S. W. 1438 Forrest
City v. Orgall, 87 -Ark. 389, 112° S W. 891; Fi. szth v.
United States Rubber Co., 184 Ark. 588 47 S. W, (‘)d)
1004. :

Appellee’s second contention is that no appropria-
tion was made by the quorum court of Pulaski County for

- the purpose of this claim. On this ¢ontention it suffices

to say that it 1s fully -answeéred by the cases heretofore
referred to and cited. . As a matter of common honesty, a
county should not be permitted to accept and hold money
as the purchase price for material purcliased, and at the
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same time retain ownershlp and control of the materials
so purchased, and assert, in bar of any recovery, that no
+ previous appropriation had been made.-therefor. . The
doctrine here announced does not in any way impair the
holding of this court in American Disinfecting -Co. v.
Franklin County, 181 Ark. 659, 27 S. W. (2d) 95. There
appellant 's'right to recover rested solely upon the valid-
1ty or invalidity of the contract.

The third contention is, that appellant’s claim was
barred by the five-year statute of limitations. Appellant’s
alleged cause of action against Pulaski County did. not
arise until the county appropriated the two bridges, and
- this, we understand, did not occur until sometime about
1931 At any rate, there is no testimony showing that
the appropriation of the two brldges by .the county oc-
curred within any statutory period of limitations pr101
- to the ﬁhng of the claim in the county court. The law is
well settled in this State that the burden is upon the one
pleadmg the. statute of limitations in bar to establish
its apphcatlon by testlmony ThlS appellee has Wholly
failed to do. .~

The fourth and last contentlon is that appellant S
claim is precluded by estoppel. An estoppel :does not
arise in favor of the party claiming it, unless misled, by
the acts or conduct of the other party Rhodes v. Cissel,

82 Ark. 367, 101 S, W. 758; Rogers v. Galloway Female |

College, 64 Ark 627 44 S. W 454.

Just how and when Pulaski County was misled, to
its detriment, by the acts of appellant is not pointed out
in briefs. The uncontradicted testimony shows that
Pulaski County accepted and now holds $1,475. of appel-
lant’s'money. This money was paid to and accepted by
it on the theory that the materials purchased would be
delivered. The county now holds the money and the
‘bridges. Certainly, under these circumstances, an estop-
pel could not possibly arise.

-From what we have said, it necessarily follows that
the trial court erred in disallowing the claim of appel-
lant as a whole. Upon remand, the trial court will hear
testimony to determine the value of the White truck, the
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scrap iron and the ‘three bridges, which were accepted
by appellant (one of which was destroyed by high
waters), and deduect the aggregate thereof from the claim
of $1,475 and allow the claim for the balance thus obtained
or direct its allowance by the county court.

The judgment is reversed, and the cause remanded
for further proceedings, in conformty with this opinion.



