
958	 DODD_V. Gowt.h.	 [188 

DODD V. GOWER. 

4-3445 
Opinion delivered February 26, 1934; • . 

1. , AppEAL AND ERROR—FORMER DECISION.—The law of the case, as 
announced on a former appeal, is controlling on a subsequent 
appeal. 

2. APPEAI; AND ERROR—SECOND APPEAL—ABSTRACT.—A second ap-
peal will not be dismissed for noncompliance of the abstract in 
failing to set out the pleidings, as required by Rule 9, where the 
abstract shows compliance with Rule 16, requiring the second 
transcript to begin where. the former ended. 

3. APPEAI: AND ERROR—FORMER DECISION.—The ttial court's finding 
that the prima facie showing -of an election certificate was not 
overcome by testimony held erroneous as in conflict with the 
holding of the Supreme Court on a former hearing that such 
showing was overcome by testimony, which was the same on 
the second trial.	 • 

4. E LECTIONS—EMENCE.—Uncontradicted testimony in an election 
contest held to establish contestant's election as tax assessor. 

5. APPEAL A ND ERROR—ENTRY OF FINAL JuDGMENT.—Where the 
Supreme • Court reversed a judgment in an election contest with 
directions to permit contestee to introduce testimony to overcome 
contestant's testimony, which contestee failed . to do on a second 
trial, on a second appeal judgment will be entered for contestant. 

Appeal from Stone Circuit Court ; S. M. Bone, 
Judge ; reversed. 

J. Paul Ward and Ben B. Williamson, for appellant. 
W. 0. Edmondson and Coleman Reeder, for ap-

pellee. 
JOHNSON, C. J. This is the second appearance of 

this case here. The first will be found in 187 Ark. 717, 
62 S. W. (2d) 1, and reference is here made thereto for 
a better understanding of the issues here presented. 

The law of the case, as announced in the former 
opinion, is controlling on this appeal. Childs v. Motor 
Wheel Corporation, 164 Ark. 149, 261 S. W. 28.
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On the threshold of this case we are met with the 
contention that the appeal should be dismissed for non-
compliance with rule 9. , This contention is bottomed upon 
the theory that the material parts of the pleadings, pro-
ceedings, facts and documents presented on the former 
appeal have not been properly abstracted. 

A part of rule 16 provides : 
"When a cause has once been before this court and 

a transcript is again called for, to have error which oc: 
curred after its return corrected, the second transcript 
shall begin where the former ended; that is, with the 
judgment . of this court, which should , be entered of 
record in the circuit court, omitting the opinion of the 
appellate court—the appeal or supersedeas bond to be the 
last paper copied." 

The abstract presented and filed in this cause sub-
stantially complies with rule 16; therefore appellee's 
motion to dismiss must be denied. 
. On the former appeal of.this case, it was determined, 
first, "that the certificate of the election commissioners 
was made up from the tally sheets of the various' thwn-
ships in Stone County and that the tally sheets in four 
of the townships had been tampered with between the 
tinie they had been delivered to the election commis-
sioners and before the time the count and certification 
was made." 

From this hypothesis it was therefore said : " The 
prima facie effect of the certificate was , overcome by the 
uncontradicted testimony that it was based upon the 
tally sheets, the integrity of which had been destroyed." 

Secondly, it was furthermore determined on the 
former appeal, "that the integrity of the ballots in the 
four townships (Turkey Creek, Richards, Franklin and 
Washington) had been destroyed." Therefore, from this 
hypothesis it was determined : " The trial court should 
have proceeded to ascertain from secondary evidence 
the number of votes each received "from the four town-
ships in question." 

On remand, the testimony taken .on the previous trial 
was again introduced by 'appellant together with some 
other testimony which is not deemed of sufficient import-
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ance to here discuss. Appellee introduced no additional 
testimony. Upon the record thus made, the trial court 
found that the prima facie showing of the election cer-
tificate executed by the election commissioners had not 
been overcome by the testimony, and pronounced judg-
ment accordingly. Obviously, this was error. The testi-
mony introduced on last trial was identical with that 
introduced on the former trial, and this court expressly 
held that the prima facie effect of the election commis-
sioner's certificates was overcome thereby. 

The effect of the trial court's holding was in the 
teeth of the former opinion of this court. This prac-
tice, of course, can not be sanctioned or approved. 

-Whether this court's former holding was right or wrong, 
logical or illogical, is beside the question. The former 
opinion is the law of the case, the evidence being the 
same, regardless of the individual views of members of 
this court or the individual views of trial courts. This 
is true by force of constitutional mandate. Article 7, 
Arkansas Constitution of 1874. 

. The secondary testimony referred to in the former 
opinion, which was uncontradicted then and is uncontra-
dieted now, is to the following effect : 

"The election certificate executed by the election 
commissioners of Stone County on November 15, 1932, 
shows that appellee was given credit for 741 votes and 
appellant was given credit for 664 votes. In the tabula-
tion of townships this certificate further shows that in 
Washington township appellant was given credit for 16 
votes and appellee. 18 votes ; in Turkey Creek township 
appellant was given credit for 23 votes and appellee 29 
votes ; in Richards township appellant was given credit 
for 31 votes and appellee 26 votes ; in Franklin township 
appellant was given credit for 35 votes -and- appellee 
31 votes. 

The uncontradicted testimony of the election judges 
and clerks, who held the election, together with the 
duplicate tally sheets and certificates retained by them, 
show that in Washington township appellant actually 
received 23 votes and appellee 12 votes ; in Turkey Creek 
township aPpellant actually received 29 votes and ap-
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pellee 13 votes ; in Richards township appellant actually 
received 41 votes and appellee 13 votes ; in Franklin 
township appellant actually received 48 votes and ap-
pellee 12 votes. 

Thus it is a very simple mathematical problem to 
determine that the official count gave to appellee, in the 
four townships referred to, 104 votes and to appellant 
105 votes. On the other hand, the uncontradicted 
secondary testimony shows that appellant actually re-
ceived, in said four townships, 141 votes instead of 105, 
as credited to him by the election commissioners, and 
that appellee received only 50 votes in the four town, 
ships instead of 104 votes, as credited to him by the 
election commissioners. 

Also it is another very simple mathematical problem 
to determine that appellant actually received 700 votes 
for tax assessor at the November, 1932, election instead 
of 664, as credited to him by the election commissioners, 
and that appellee actually reeeived only 687 votes in-
stead of 741, credited to him by the election commis-
sioners. From this status of the record, it inevitably 
follows that appellant was elected tax assessor for Stone 
County for the term beginning January 1, 1933'. 

On the former appeal this case was reversed and 
remanded for the sole and only purpose of giving ap-
pellee an opportunity of introducing testimony to over-
come the secondary testimony theretofore introduced by 
appellant, but this invitation vi sas declined and ignored 
by appellee, therefore no useful purpose would be served 
by again reversing the case for a new trial. From this 
state of the record, it becomes our duty to declare the 
result and enter judgment here accordingly. Pritchett 
v. Road Improvement Dist. No. 4, 167 Ark. 555, 268 S. 
W. 1119. 

For the reasons aforesaid, judgment will be here 
entered declaring appellant duly elected tax assessor for 
Stone County for the term beginning January 1, 1933, 
and a mandate issue effecting this result.


