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Baxks v. Corning Baxk & Trusr ',COI.\‘IPANY.
4-3362
Opinion delivered February 12, 1934.

1. APPEAL AND ERROR—QUESTION NOT RAISED BELOW.—The rule that
questions not raiseéd in the lower court will not be considered on
appeal generally prevents a party from obtaining on appeal relief
which was not asked for in the court below.
APPEAL AND ERROR—QUESTION NOT CONSIDERED BELOW.—Where, in
an action on a judgment, the issues were made up before passage
of Acts of 1933, No. 102, relating to exemption of insurance
money, which act was not considered by the trial court, it will
not be considered on appeal.
3. BANKRUPTCY—DEBTS NOT DISCHARGEABLE..—The judgment of a cor-
poration’s creditor against a director and-stockholder of an insol-
vent corporation based on a complaint alleging fraud and mis-

0

appropriation of its funds, held a debt not dischargeable in bank-

ruptey, under 11 USCA, § 32.

4. JUDGMENT—COLLATERAL ATTACK.—A bankrupt could not attack a
default judgment which was not dischargeable in bankruptey
on the ground that he permitted a default because he thought the
judgment was sought for the purpose only of filing a claim in
bankruptey. i

Appeal from Pulask1 Ch'mcelv ‘Court; Frank H:

Dodge, Chancellor ; affirmed.

Buzbee, Ha,rr@so'n Buzbee & nght for appel]an’r

Oliver & Olwer, for appellee.

Menarry, J.  The appellee filed suit in the Pulaski
Chancery Court against the appellant, alleging that it is
a banking corpor ation at Corning, Arkansas; that on Jan-
unary 12, 1932, in a case pendlno* in the Pulaskl Circuit
Court, it recovered a judgment against said appellant in
the sum of $29,432.52 with interest and costs; that on
December 22, 1930, appellant, A. B. Banks, ﬁled in the
district court of the United States, Western Division
of the Eastern District of Arkansas, his voluntary- peti-
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tion in bankruptey, and was on said date duly declared
to be a bankrupt; that J. K. Riffle is the duly qualified
and acting‘- trustee in bankruptey of said estate; that
Riffle has in his possession the sum of $2,800, the prop-
erty of A. B. Banks; that no payments have been made
on appellee’s Judgment against Banks; that A. B. Banks
is insolvent: that the appellee has no legal remedy to
subject said fund to the payment of its judgment, and,
unless prevented by order of court, the said Riffle, as
trustee, will pay said sum of money to A. B. Banks, to ap-
pellee’s irreparable injury; that appellee has procured
from the United States District Court permission to make
the said J. K. Riffle, as trustee a party to this proceed-
ng, appellee prayed for a temporary injunction enjoin-
ing J. K. Riffle, as trustee, from paying said sum of
money to Banks, and. that upon final judgment Riffle be
d1rected to pay said sum to appellee.

A temporary restrammg order was 1ssued The ap-
pellant filed motion to dissolve the restraining order. The
motion. alleged that the judgment obtained against him

was obtained in the action wherein the complamt was as

shown in exhibit A ; that Banks-was discharged in bank-
- ruptey on March 1 1932. A certified copy of the dis-
charge was attached to the motion. Appellee was sched-
uled as one of Banks’ ereditors, and advised of the bank-
ruptey proceedings.: - : -

Exhibit A, above referred to, is a copy of complaint
in the Pulaski Circuit Court, wherein the Corning Bank
& Trust Company was pla1nt1ff -and .Vann M. Howell
Company, John R. Hampton and J. J. Harrison were de-
fendants. The complaint alleged that the Vann M. How-
ell Company was a corporation, organized under the laws
of Arkansas, and had a paid-up capital of $600,000. It
was further stated that money was loaned to the Vann
M. Howell Company on November 29, 1929, for which a
note was given for $15,000. Said note was renewed from
time to time, the last date on which it was renewed being
August 23, 1930; that the Corning Bank & Trust Com-
pany became 1nsolvent on November 17,1930. The Vann
M. Howell Company owned stock in the Corning Bank &
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Trust Company to the amount of $12,000, on which there

~ was an assessment of 100 per cent. There was due on

said note $16,233.33, and on the assessment of stock, in-
cluding interest, $12,800. It is further stated that A. B.
Banks and the other defendants named in the complaint
were, during the months of September and October, 1929,
the directors of the Vann M. Howell Company ; that on
September 27, 1929, by resolution of said board of direc-
tors, there was declared and made a cash dividend of 50
per cent., to be paid to the stockholders of said Vann M.
Howell Company, said dividend to be paid as of October
1, 1929, in the total sum of $300,000; and that A. B. Banks
was paid $150,000, said sums being paid on October 7,
1929; that, at the time of making the payment of said
dividend, the Vann M. Howell Company had mo net earn-
ings or surplus of its assets over its liabilities, including
its capital stock, out of which to pay said dividend, and
that, despite the fact that it did not have such net earn-
ings or surplus, the defendants wrongfully, unlawfully,
negligently and wilfully made and declared said divi-
dend, ordered it to be paid, and received for themselves
the various amounts set forth, and to pay to the stock-

holders the balance of said dividend. ) ’

The Vann M. Howell Company filed petition in bank-
ruptey, and J. K. Riffle was appointed and now is trustee.
The complaint then alleges that the trustee’s attention
was called to the wrongful payment above mentioned, and
he was requested to institute .suit; that defendants con-
cealed the fact of the payment of said dividend,.and
neither the plaintiff nor those under whom its claim arose
had any knowledge or notice of the payment until Jan-
uary 30, 1931. '

The court entered a decree,. stating that the cause
was submitted to the court upon the complaint, upon a
copy of the order of the Federal court giving permission
to sue the trustee, upon motion to dissolve the temporary
restraining order, together with exhibits to said motion,
and upon the complaint filed in the Pulaski Cirenit:Court
in the case of Corning Bank & Trust Company v. A. B.
Banks, and upon the judgment rendered in said cir-
cuit court in said cause, and upon plaintiff’s response
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to défendant’s motion to dissolve, and the stipulation
entefed into bétween the parties, and upon amendment to
defendant’s motlon to dissolve, together Wlth the response
thereto.

This shows the evidence and documents considered
by the court when he rendered his decree, and, upon con-
sidering these things, he entered a decree perpetually re-
straining the trustee from paying the money to Banks,
and ordered and directed the trustee to pay to the Corn-
ing Bank & Trust Company the amount of money. which-
should be credited on the judgment in the Pulask1 Cir-
cuit Court.

Appellant contends for a reversal, first, because he
claims that the money is exempt from hablhty or seizure
under act 102 of the Acts of 1933 of the Arkansas Legis-
lature. This question was not before the lower court, and
therefore cannot be considered by us.

. ““The authorities are agreed on the proposition that
the case on appeal must be decided on the same theory
on which it was. tried in the court below. ' Thus issues,
which were treated in the lower court by the appellant as
not involved, cannot be raised on appeal.”” 2 R. C. L. 183.

““The rule that questions not raised in the lower court
will not be considered on appeal generally prevents a
party from obtaining on appeal relief which was not asked
for in the court below. Nor can it be set up for the first
time that, in view of the allegations of the bill or com-
plaint, or the prayer for relief, or because of waiver or
abandonment in the trial court, or for other like reason,
plaintiff was not entitled to the relief given him.”” 3 C. J.
" 694; Warmack v. Zingg, 179 Ark. 391, 16 S. W. (2d) 17;
Wanfrey v. Peoples’ Savings Bank, 176 Ark. 941, 5. 8. W.
(2d) 360; Jomes v. McDowell, 176 Ark 986, 4 S. W. (2d)
- 949; Buﬂce Const. Co. v. Bd of Imp. Dzst No. 20, 161
Ark 433, 256 S. W. 850; Connelly v. Earl Frazier Sp. Sch.
Dist., 170 Ark. 135, 279 S W. 13; White Co. v. Bragg, 168
Ark. 670, 273 S. W 7: So. Ins. Co v. Hastings, 64 Ark.
253, 41 S. W. 1093.

: Aippellant, however, contends that the st1p11lat10n
became evidence in the case, and that the pleadings will®
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- be considered amended to conform to the proofs.. It ap-

pears, however, from the record that the stipulation re-
ferred to was filed on November 30, 1932. The parties at
that time could not have had in mind exemptions under
act 102 of 1933, because that act was not passed until
March 16, 1933, long after the stipulation referred to
was filed. \It clearly appears that the question of exemp-
tion under ‘act 102 was never called to the attention of
the trial court, and the trial court did not pass on this
question, and it therefore cannot be considered hereJBe-
sides, the judgment sued on was long before the passage
of the act, and the issues were made up before the act
was passed, and it has no application to the facts in this
case. But it is unnecessary to discuss or construe act 102,
because, as we said, it was not an issue in the court below.

It is next contended by the appellant that Banks had
been discharged from liability for the claim represented
by the judgment. The facts with reference to A. B.
Banks’ receiving $150,000, paid as a dividend by the
Vann M. Howell Company, are not disputed. We think
the record shows conclusively that, at the time the resolu-
tion was passed and the dividend paid, the Vann M. How-
ell Company was hopelessly insolvent, and had no earn-
ings out of which to pay a dividend; that this condition
of the company, and the fact that it paid this dividend,
was unknown to the appellee, and the record shows that
it was concealed from it. o

On the complaint filed in the circuit court, alleging
fraud and misappropriation of funds, there was a judg-

‘ment, and this judgment was considered by the chancellor

in arriving at his decision in this case. , :
Appellant argues at length that the discharge of
Banks in bankruptey relieved him from liability. We do
not agree with this conterition of appellant. Whether the
judgment taken by default after due service should have
béen different cannot be determined here. This is a col-
lateral attack on a judgment apparently valid, and the
judgment itself settled this controversy against the -

appellant. - -
- We do not deem it necessary ‘to review the authori-
ties cited by counsel on hoth sides, but we hold that the



" judgment which was considered by the chancellor is such

that its obligation cannot be discharged or liability of
Banks relieved under the bankruptcy act and decisions
thereunder. See Bankruptey Act, § 14, USCA § 32, and
decisions thereunder.

It is argued at length that the Judgment was by
default, and that Mr. Banks did not answer because he
supposed that they were only seeking a judgment for the
purpose of filing a claim in bankluptcy, and did not think
a personal Judgment was sought against him.

.. Hehad no right to think this or assume this attitude.

He was served with summons, and he had the right to
appear and contest the suit, and sinee he d1d not do so,
‘he cannot now complain.

The decree of the chancery court is correct, and is
therefore affirmed.



