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1.

Wasson v. BEERMAN.
4-3373
Opinion delivered February 19; 1934.

MORTGAGES—LIMITATION.—While a mortgage is apparently bar-
red as to third parties when the debt it secures is barred, unless
there is an extension of payment or a payment néted on the
record, as required by Crawford & Moses’ Dig., §§ 7382, 7408, the
statutes do not bar a foreclosure where the mortgagee’s repre-
sentative is in possession of the mortgaged property.
MORTGAGES—LIMITATION.—A mortgage, as betwéen the parties, is
not barred because payments were not noted on the record, as
required by Crawford. & Moses’ Dig., § 7382. -
MORTGAGES—LIMITATION-—LIS PENDENS.— Where _a mortgagee
brought a foreclosure suit and filed a lis pendens notice before
the debt was barred, one who subsequently purchased the mort-
gaged land from the mortgagor was not an innocent purchaser
nor-a “third party” within Crawford & Moses’ Dig., §§ 7382,
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7408, requiring payments on the indebtedness secured to be
indorsed on the mortgage record.

4. Lis PENDENS—REPEAL.—The lis pendens statute (Crawford &
Moses’ Dig., Ch. 112) was not impliedly repealed by Crawford
& Moses’ Dig., §§ 7382, 7408, requiring payments on mortgage
debts to be noted on the mortgage record, since both statutes
may stand. . _

5. LIS PENDENS—EFFECT.—A lis pendens notice would not revive
a lien which the statute of limitations has extinguished.

Appeal from Sevier Chancery Court; Pratt P.
Bacon, Chancellor; reversed.

E. K. Edwards, for appellant.

Abe Collins, for appellee.

Smrra, J. On June 27, 1925, Annie R. and H. H.
Beekman became indebted to the Bank of DeQueen, of
DeQueen, Arkansas, in the sum of $5,000, and, to secure
its payment, executed a mortgafre to that bank covering
blocks 8, 9, 10, 11 and 12 of the Garrison Addition to the
city of DeQueen. The mortgage secured the debt then
due, which was evidenced by a note payable six months
after date, and also any renewals thereof. The note was
not paid, and was renewed from time to time, the last
renewal being on March 22, 1929, the note then executed
in renewal being payable six months after date.

The mortgage was duly recorded, but there had been
made no marginal indorsement on the record thereof
showing any payment of principal or interest, or other
renewal, as required by § 7382, Crawford & Moses’ Di-
gest, to preserve the lien thereof against third parties.
The bank became insolvent, and was taken over by the
State Bank Commissioner for liquidation, and suit was
filed in his name on February 17, 1933, for judgment on
the note and to foreclose the mortgage securing it, and,
at the same time, a lis pendens notice was filed conform-
ing to chapter 112, Crawford & Moses’ Digest, on that
subject. This notice gave the date of the original note,
and recited its renewal, the last being the note sued on.
The execution of the mortgage securing the note was al-
leged, and the book and page of its record was stated.

An intervention was filed by W. O. Wright, in which
he alleged his ownership of the mortgaged lands under a
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deed from the mortgagor executed on April 6, 1933, and
duly recorded April 17, 1933. The intervener prayed that
the mortgage sought to be foreclosed be declared barred
by the five years’ statute of limitations as to him, for the
reason that there had been no indorsement of payment,
or other renewal, on the margin of the record as required
by § 7382, Crawford & Moses’ Digest.

Testimony was offered to the effect that the Deputy
Bank Commissioner engaged in liquidating the bank had
taken charge of the mortgaged property, there being three
houses thereon. Two of these had been damaged by a
storm, and the Commissioner caused them to be repaired.
The third house was rented to a tenant, and the Commis-
sioner collected the rents thereon. The intervener lived
in an adjoining house, and made no denial of this pos-
session.

Judgment was rendered against the makers of the
note for the amount thereof, but it was decreed that the
intervener had acquired title free of the mortgage lien,
for the reason that the marginal indorsement required by
§ 7382, Crawford & Moses’ Digest, had not been made,
and thls appeal is from that de01ee

Section 7382, Crawford & Moses’ Digest; requires the
owner of an indebtedness secured by any of the liens
there mentioned to make indorsements in writing on the
margin of the record where such instrument is recorded,
which indorsements shall be attested and dated by the
clerk, to preserve the lien as against third parties.

It is true that no indorsement was made of the inter-
est payments which had evidently been made at each
renewal of the note, as the face of the note remained un-
changed, nor was there any notation upon the record
showing these renewals. Lacking these or other mar-
ginal indorsements showing that the debt had been kept
in force, so that the bar of the statute of limitations had
not fallen, the lien was apparently barred as to.third
parties so far as a mere inspection of the mortgage rec-
ord disclosed to the contrary. But it is to be remembered
‘that the mortgagee’s representative was in possession of
the mortgaged property, -and such possession had been
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taken before the intervener received his deed. Temple
v. Tobias, 186 Ark. 851, 56 S. W. (2d) 585; Garner v.
Wright, 52 Ark. 385,12 S. W. 785; A pplewhite v. Harrell,
49 Ark. 279,5 S. W. 292; Laittle v. National Bank of Mena,
97 Ark. 57,133 S. W. 166; McClendon v. First-Nat. Bank,
112 Ark. 189, 165 S. W. 952; § 202 of the chapter on
Mortgages, 19 R. C. L, page 491 Gar butt v. Mayo, 13 1.
R. A (N. S.) 120.

Moreover, the lien subsisted and was in full force
and effect as between the mortgagors and the mortgagee
when the suit to foreclose was filed and the lis pendens
notice given as required by statute. The intervener’s
rights having been subsequently acquired, he was not an
innocent purchaser or a third party within the meaning
of the statute.

A headnote to the case of Reaves v. Coffman, 87 Ark.
60, 112 S. W. 194, reads as follows: ‘“When notice of a
pending suit to establish a lien on land was filed as re-
quired by Kirby’s Digest, § 5149 [which now appears as
a part of chapter 112, Crawford & Moses’ Digest], sub-
sequent purchasers of the land are not ent1tled to pro-
tection as innocent purchasers.’’

In the case of Less v. English, 75 Ark. 288, 85 S. W.
447, appears a headnote as follows: ‘““One who pur- -
chases the title of a mortgagor in the mortgaged premises
during the pendency of a suit to foreclose the mortgage
takes subject thereto.”” See also Oil Fields Corporation
v. Dashko, 173 Ark. 546, 294 S. W. 25; Teal v. Thompson,
180 Ark. 63 20 S. W. (7d) 307.

The mortgage here sued on as between the parties
was not barred, and the mortgagee had the right, as
against the mortgagors, to foreclose that instrument, and
the effect of the lis pendens notice was to warn all per-
sons dealing with the mortgaged lands of that fact, and
it therefore follows that the intervener took title subject
to the mortgage. A

It is insisted that the effect of act 374-of the Acts
of 1917, page 1805, of which § 7382, Crawford & Moses’
Digest, is a part, is to repeal act 65 of the Acts of 1903,
page 118, appearing as chapter 112, Crawford & Moses’



" Digest, in so far as the earlier act relates to mortgage
foreclosure. The insistence is that this result is accom-
plished because of the conflict in the two acts in this re-
spect. There was no express repeal of the earlier act by
the later one, nor was the earlier act repealed by neces-
sary implication. Both acts may stand and each accom-
plish the purpose of its enactment. The lis pendens notice
does mnot operate to revive a lien which the statute of
limitations has extinguished. The mortgage lien was
in full force and effect as between the parties, and, suit
having been brought to foreclose it, the lis pendens notice
gave warning of that fact. The mortgage record was no
longer the sole evidence of the lien of the mortgage of
which a prospective purchaser from the mortgagor was
required to take notice. All persons know that the lien
may be kept in force between the parties thereto, although
§ 7382, Crawford & Moses’ Digest, had not been complied
with, and, if the statutory notice has been given, as was
done in the instant case, that a suit was pending to fore-
close the lien, one deals with the subject-matter of the
litigation at his peril, and, if he purchased the mortgaged
property under the circumstances stated, he takes title
subject to the rights of the parties litigant.

The decree of the court below must therefore be re-
versed, and the cause will be remanded with directions
to foreclose the mortgage as prayed for, according to the
intervener the right, if he elects to assert it, of redeeming
the mortgaged lands by paying the debt secured by the
mortgage. :



