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CorLumBIAN MurtuaL Lire Insurance Company v. Hiem.

} 4-3331 .
Opinion delivered February 5, 1934.

1. INSURANCE—FORFEITURE OF POLICY.—Whether an . insurer had
established a custom of acceptmg payment of premlums after
expiration of the 30 days’ period of grace so as to prevent the can-
cellation of the: policy without notice for failure to pay the pre-
mium within the grace period, held for the jury.

2, INSURANCE——WRONGFU‘L CANCELLATION.—Execution of a petition
for reinstatement of a policy did not bar insured’s right of action
for wrongful cancellation thereof where the premium had been
paid within the customary time.

. Appeal from Pulaski Cireuit Court, Second Divi-
sion; Richard M. Mann, Judge; affirmed.

Scott P. Fctzh/u_qh,and T1 z'mble, Trimble & McCrary,
for appellant.

George E. Morris and Ralph E. Ray, for appellee.
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McHaxngy, J. In December, 1911, appellee became a
member of a fraternal beneficiary society known as Emi-
nent Household of Columbian Woodmen of .Georgia, and
Wwas issued a beneficiary certificate by it in the sum of

© $3,000. Dues in the sum of $4.91 plus 10-cents for col-

lection were payable monthly, without notice, on the first
day of each month, to.the secretary of'the local branch,
and, if not paid by the 10th day of such month, the mem-
ber became suspended and all rights under the beneficiary
certificate ‘should cease until reinstated in accordance
with the constitution and bylaws of the society, which
were referred to and made a part of the certificate. Appel-
lee paid his dues for a number of ‘years to the secretary
of the local branch at England. "This local branch was
later disbanded, and his dues-were paid elsewhere. Later
appellant succeeded to all- the rights of the fraternal
society and assumed all its outstanding policy liabilities,
among them being appellee’s policy. - No new policy .was
issued, but the old beneficiary certificate was permitted
to remain as the contract between the parties. Appellee
kept his premiums paid both to appellant and its prede-
cessor by paying any time during the current month and
as late as from the first to the 8th of the succeeding
month without any objection from appellant or its prede-
cessor, so far as this record -discloses. The. premium for
March, 1932, was not paid within the time specified in
the policy, but was mailed by appellee by check on April
2, 1932, to the Memphis.office of appellant, and was re-
ceived there April 5th. The general agent in Memphis
refused to accept the.check for the March premium, and
required appellee to execute an application for reinstate-
ment, on the ground that the policy had lapsed.for non-
payment of the premium on or before the 31st day of
March. The check was not accepted as a payment of the
March premium, but was placed in the suspense account,
as was also a check sent to cover the April premium. Ap-
pellee finally execited an application for reinstatement,
which was submitted to. appellant’s medical examiner,
who required, as a condition for reinstatement, that ap-

- pellee submit to a physical examination by a physician
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of his choice in-England, which he refused to do. Appel-
lant canceled. the pollcy and appellée brought this action
as for a breach of the contract to recover the premiums
paid by him thereon. A trial resulted in a verdict and
judgment in his favor for $1,262.52, this’ amount to bear
interest from ‘May 24, 1933, at 6. pe1 cent. per annum, the
date of the judgment.

"The principal contention made for a reversal of the
case, if not the only one, is that the evidence is insufficient
to ‘support the verdict, and that the court should- have
directed a-verdict in appellant’s favor at its request. We
cannot agree. It was testified by appellant’s agent that,
after it assumed the obligations of the fraternal society,
it permitted policyholders to have the benefit of the 30
days of grace provided for in policies issued by it, and
that it d1d not insist on payment by the 10th day of the
month as provided in the fraternal policies. It is also
- true that it'did not take up the old pohcles and issue new
~ ones-of its own. It is undlsputed in this record that ap-
pellee did not pay his rpremlums by the 10th day of the
month in which the premiums were due at any time, or at
least at any time after appellant took over the busmess
of its pledecessm It is also true and undlsputed that
appellee s check in payment of his pren:uums was re-
ceived by appellant on numerous occasions after the lapse

of the 30 days of grace which appellant allowed its policy-

holders. In a 01eat many of these instances the check
was mailed by appellee ‘on’ or before the last day of the
month in which the premium was due and payable, but
was not received by appellant until one or more days
later. It is also true and undisputed in this record that,
on at least three occasions prior to March, 1932, appel-
lee’s check had been mailed after the last day of the
month in which the premium was payable, and was ac-
cepted by appellant s agent as payment of the premium.
The agent in Little Rock who received such checks testi-
fied that he had advanced such premiums himself out of
his own fund in order to keep appellee’s policy in force.
and later collected from appéllee ‘We are therefore of
the opinion that the evidence is sufficient to establish a
custom of appellant to accept payment of preminms after
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" the expiration of the grace period, both as fixed in the

policy and as appellant says it permitted to the fraternal
policyholders. At -least, the evidence was sufficient to
submit the question to the jury as to whether appellant -
had established such a custom. In Cooley’s Briefs on In-
surance (2d ed.), vol. 5, p. 4392, it is said: ‘‘Thus, where
defendant insurance somety, prior to April, 1906 had
been in the habit of receiving payment of monthly assess-
ments from insured durmg the month for which they were
made, without requiring him to be reinstated, it thereby
waived the requirement that insured must pay the assess-
ment on or before the last week day of the month preced-
ing the month for which they were made, and could not,

without first giving insured reasonable notice of its intent
to change its custom, require him to make payments
strlctly in accordance with the contract nor require his
reinstatement without notice of such change for his fail-
ure to pay the April, 1908, assessment pr1or to the last
week day in March.”’

See also Sovereign Camp, W 0: W v. Newsom, 142
Ark. 132, 219 S. W. 759. - After such eustom had been
estabhshed appellant could not change the custom and
lapse the policy where payment was made within the cus-
tomary time, Wlthout notice of its intention to abandon
the custom. Sovereign Camp, W. 0 W v. Condry, 186
Ark. 129, 52 8. W. (2d) 638. -

Nor does the fact that appellee s1gned a pet1t10n for
reinstatement change the result, if, in fact he paid his
premium within the time, as we so held in Columbian
Woodmen v. Simmons, 150 Ark: 325, 234 S. W. 182.

Appellant argues that the court erred in giving ap-
pellee’s requested instructions 1 and.2. These instrue-
tions correctly stated the law as we have above outlined
it, and were therefore correct. We find no error, and the

.Judgment is affirmed. -



