
- 738	SEWER 1M-P-.- DISTRICT -No.- 1- OF WYNNE	[188 
-	?). DELINQUENT LANDS. - 

SEWER IMPROVEMENT DISTRICT NO. 1 OF WYNNE . 
/.). DELINQUENT LANDS. 

43343

Opinion delivered February 5, 1934. 
1. CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS.—In determining 

whether an act changing. the, statutes with reference to enforce-
ment of mortgage liens (Acts 1933, No. 278) impairs the obliga-
tion of existing contracts, the court should consider the condi-
tions sought to be alleviated. 

2. CONSTITUTIONAL LAW—POWERS OF LEGISLATURE.—All power that 
is' not expressly or impliedly prohibited by the Constitution may 
be exercised by the Legislature. 

3. CONSTITUTIONAL LAW—PRESUMPTION AS TO STATUTES.—All legisla-
tive enactments are presumed to be constitutional and valid unless 
there is a clear incompatibility between them ana . the Consti-
tution.	 • . ! 1-44 

4. CONSTITUTIONAL LAW—OBLIGATION' OF CONTRACTS.—It is compe-
tent for the States to change the form of the remedy to 'enforce 
the obligation of a contract or to modify it otherwise as they.may 
see fit, provided no substantial right secured by the contract is 
thereby impaired. 

5. CONSTITUTIONAL LAW — CHANGE OF REMEDY.—In determining 
whether an act changing or modifying the remedy for enforce-
meht of dontraets is legitimate or whether under the form of 

• modifying the remedy -it impairs substantial rights, the ,question 
becomes one of reasonableness, of which the Legislature is pri-
marily the judge. 

6. .-CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS.—Acts 1933, No. 
• 278, changing the remedy for enforcing mOrtgages, held not un-

constitutional as impairing the obligation of contracts. 

Appeal from Cross Chancery Court; A. L. Hutcftins, 
Chancellor ; affirmed. 
• John C. Patterson and Ogan& Shaver, for appellant. 

Henry Moore,	 Coleman& Gantt 'and L. H. South-
•mayd, amici curiae. 

- - JOHNSON, C. J. This appeal brings into question -the 
constitutionality of act 278 of the General Acts of 1933. 
The trial court held the act constitutional and valid, and 
this appeal is prosecuted therefrom. 

Act 278 of 1933, in effect, provides : . Section 1 
amends § 5673 of Crawford & Moses' Digest by giving 
to prop6rty owners, within the district; 90 days in which 
to make payment of past-due assessments instead of 30
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days, as provided in § 5673 of Crawford & Moses' Di-
gest; also it reduces the penalty for nonpayment from 
20 per cent. to 3 per cent. 

Section 2 of • said act gives to property owners six 
months in which to answer the complaint, aftet suit is 
instituted, instead of 5 days, as provided in § 5678 of 
Crawford & Moses' Digest. 

.Section 3 of said act gives to nonresident landown-
ers six months after publication of notice to file answer, 
instead of fifteen days, as provided in § 5679 of Crawford 
& Moses' Digest.. 

• Section 4 of said act gives to the chancery court 
wherein the suit is pending, pbwer to grant to the prop-
erty owner twelve months in .which to pay the judgment 
or decree rendered, instead of ten days, as provided in 
§ 5684 of Crawford & Moses' Digest. 

SectiOn 5 of said' act is the emergency clause, and 
directly repeals §§ 5686, 5687, 5688 and 5689 of Crawford 
& Moses' Digest. The sections of Crawford & MoSes 
gest directly .repealed by . said act are . to the following 
effect : §" 5686 proVides' for the advancement of all causes 
pending in the Supreme Court wherein the foreclosure of 
assessments of. benefits are involved: .Section 5687 of 
Crawford & MoseS' Digest gives to any aggrieved owner 
appealing only twenty days in which to file an authen-
ticated transcript of the proceedingS. Section 5688 of 
Crawford & Moses' Digest restricts' the record on appeal 
to such matters as may affect the property of the one sO 
appealing. Section 5689, 'Crawford & Moses' Digest, re-
stricts the right of appeal to those who perfect the tran-
script of the record within , twenty days from the date 
of rendition of the decree. 

The contention urged is that aCt 278 of 1933 violates 
§. 17 of article 2 of the Arkansas Constitution .of 1874 
and §. 10 of article 1 of the Constitution of the United 
States, which sections provide against impairment of 
contract. Stated another way, appellant contends that 
the State Legislature , is without authority . to amend or 
rePeal the sections Of the digest referred to for the reasOn
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that they were the law at the time the district bonds were 
issued and sold. 

In considering the important question here pre-
sented, it is necessary that we take into consideration the 
economic conditions existing in this State at the time act 

• 278 of 1933 was enacted. The conditions sought to be 
alleviated should be considered as a part of the enactment 
itself. At the time of the enactment, Arkansas was in the 
midst of the worst depression any member of this court 

• has ever experienced. Thousands of home owners in 
the State were without employment, and the bare neces-
sities of life, because thereof, were denied them and their 
families. All real property in this State was without 
market value, the net result being that in many instances 
a five or ten thousand dollar home was sacrificed at pub-
lic sale for from ten per cent. to twenty-five per cent. of 
its intrinsic value. The charitable spirit of- the members 
of the Legislature must be commended .by all, as the grav-
ity of the question considered by them cannot be gainsaid 
or denied.	 - 

It must be remembered_ that all political power is 
inherent in the people, and the State Legislature has the 
absolute right to invoke this power in all cases except in 
such as may be prohibited by constitutional mandate. 
Section 1 of article 2 of the Arkansas Constitution of 
1874 provides: "All political power is inherent- in the 
people, and government is instituted for their protection, 
security and benefit; and they have the right to alter, 
reform or abolish same in such manner as they may think 
proper." Section 22 of the same article provides: "The 
right of property is before and higher than any constitu-
tional sanction." It will thus be seen that, by constitu-
tional mandate, all political power in this State is re-
served in the people, except such as may be expressly 
prohibited by constitutional mandate. 

In the State v. Chester Ashley, 1 Ark. 513, this coUrt 
expressly held: "A State Legislature can exercise all 
power that is not expressly or impliedly prohibited by the 
Constitution; for whatever, powers are not limited or 
restricted they inherently possess as a portion of the 
sovereignty of the State."
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The constitutional doctrine thus announced has been 
consistently followed by this court up to the present time. 
Bush v. Martineau, 174 Ark. 214, 295 S. W. 9. All legisla-
tive enactments are- presumed to be constitutional and 
valid until it is otherwise made to appear. Patterson v. 
Temple, 27 Ark. 202. 

"Neither should a- statute be declared unconstitu-
tional unless there is a clear incompatibility between the 
act and the Constitution." Eason v. State, 11 Ark. 481. 

"All doubts should be resolved in favor of the con-
• stitutionality of a statute." Duke v. State, 56 Ark. 485, 

20 S. W. 600; Graham v. Nix, 102 Ark. 277, 144 S. W. 214. 
It is the long established policy of this court to 

declare no act of the Legislature unconstitutional save 
with greatest caution. State v. Moore, 76 Ark. 179, 88 
S. W. 929. 

And " a statute will not be declared unconstitUtional 
unless no doubt exists on the question." Stillwell v. 
Jackson, 77 Ark. 250, 93 S. W. 71. 

There is a line of demarcation between the inherent 
reserved rights of the people and those prohibited by 
constitutional mandate. The question always arises upon 
Which side of the line the enactment may fall. The ques-
tion should be approached with the gravest consideration, 
and all cases bearing on the question should be most 
seriously considered. Section 10 of article 1 of the Con-
stitution of the United States and § 17 of art. 2 of this 
State's Constitution should not bd considered as all in-
clusive. The dignity of these provisions rises no higher 
than the reserve power in the people. . 

From the synopsis of the act herein given, it neces-
sarily appears that act 278 of 1933 affects only the remedy 
in the enforcement of contracts, and has nothing to do 
with the contract itself. Therefore the question narrows 
down to one of remedy. The rule seems to be well set-
tled,'by all American decisions on the subject, that the 
remedy of enforcing contracts in existence at the time 
of its execution cannot be taken away by subsequent 
legislation. On the other hand, subsequent legislation 
affecting the remedy only which leaves a valid remedy
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in effect does not impair the obligations of contract, and 
is therefore valid. In re Sturges v. Crowninshield, 4 
Wheat. 122. In the case just referred to, the Supreme 
Court of the United States, on the question here under 
consideration, said: "The distinction between the obliga-
tion of a contract mid the remedy given by the Legisla-
ture to enforce that obligation, has been taken at the 
bar, and exists in the nature of things. Without impair- • 
ing tbe obligation of the contract, the remedy may cer-
tainly be modified as the wisdom of the nation shall 
direct." 

The same court, in Von Hoffman v. , City of Quincy, 
4 Wall. 635, said : "It is competent for the States to 
change the form of the remedy, or to modify it otherwise, 
as they may see fit, provided no substantial:right secured 
by the • contract is thereby impaired. No attempt has 
been made to fix definitely the line between alterations of 
the , remedy, which are to be deemed legitimate, and those 
which, under the form of modifying the remedy, impair 
substantial rights." 

Tn Antoni v. Greenhow; 107 U. S. 769, 2 S. Ct. 91, the 
Supreme Court of the United States said: "In all such 
case§ the question becomes therefore one of reasonable-
ness, and of, that the Legislature is primarily the judge." 

A number of decisions of the Supreme Court of the 
United States are urged upon us as decisive of the ques-
tion here presented. Among them are Bronson V. Kinzie, 
1 How. 311. The acrthere under consideration required 
the property to be appraised and to bring not less than 
two-thirds of its appraised value upon sale. Act 278 
of 1933 has no sUch requirement. This is entirely suffi-
cient to differentiate the Bronson case from the one here 
-under consideration. McCracken v. 'Hayward, 2 How. 
608; Lessee v. Ewing, 3 How. 707, and Howard v. Bug-
bee, 24 How. 461, may be likewise differentiated. In Pen-
niman's case, 103 U. S. 714, the Supreme Court of • the 
United States drew the line of demarcation as follows : 
"The general doctrine of this court on the subject . 
may be thus stated: In modes of proceeding and forms 
to 'enforce the contract the Legislature has the control,
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and may enlarge, limit or alter them, provided it does 
not deny a remedy or so embarrass it with conditions or 
restrictions as seriously to impair the value of the 
right."	 • 

The Snpreme Court of the TJnited States - seems to be 
unalterably committed to the rule that all sovereign States 
retain a measure of control over remedial process and 
legislation, and to safeguard the vital interests of .itS 
people. Jackson v. Lamphire, 3 Pet. 280 ; Hawkings v. 
Barney, 5 Pet. 451 ; Railroad Co. v. Hecht, 95 U. S. 168 ; 
South Carolina v. Gillord, 106 U. S. 433 ; Louisiana v. 
New Orleans, 102 U. S. 203 ; Red River Valley Bank v. 
Craig, 181 U. S. 548, 21 S. Ct. 703 ; Security Savings &laic 
v. California, 263 U. S. 282, 44 S. Ct. 108. The same court 
is also committed to the- doctrine that the mere modifica-
tion of ,existing remedies for enforcing contracts is not 
the .controlling question. Stephenson v. Binford, 287 U. 
S. 251, 53 S. Ct. 181. 

All . such contracts and legislation must be read in 
the light of the retained sovereignty of the State.. Home 
Building .d; Loan Ass'n v. Blaisdell, 290 U. S. 398, 54 S. 
Ct. 231.	 • 

Moreover, -the Supreme Court of the United States 
is committed to .the doctrine that the constitutional pro-
vision against impairment of contracts was not impaired 
by an amendment of the State Constitution which puts an 
end to a lottery theretofore authorized by. the State Legis-
lature. Stone v. Mississippi,-101 U. S. 814. To the same 
effect is Douglas v. Kentucky, 168 U. S. 488, 18 S. Ct. 199, 
and New Orleams v. Houston,119 U. S. 265, 7 S. Ct. 198. 

The same court has many times - held that the respec-
tive States retain adequate power to protect the public 
health and the public safety. Fertilizing Co: v. Hyde 
Park, 97 U. S...659; ChicagO; B. <6 Q. Rd. Co. v. Nebraska, 
170 U. S. 57, 18 S. Ct..513 ; Texas .ce V. 0. R. Co. v. Miller, 
221 U. S. 408, 31 S. Ct._534 ; Atlantic Coast Line R. Co. v. 
Goldsboro, 232 U. S. 548, 34 S. Ct. 364. Again, in Mani-
gault v. Springs, 199 U. S..473, 26 S. Ct. 127, that court 
held that the economic interest of the State may justify 
the exercise of its continuing and dominant protective
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power, notwithstanding interference with contracts. 
The statute there in question was sustained upon the 
ground that private interests were subservient to the 
public right. Continuing, the court there said : "It is 
the settled law of this court that the interdiction of stat-
utes impairing the obligation of contracts does not pre-
vent the State from exercising such powers as are vested 
in it for the promotion of the common weal, or are neces-
sary for the general gdod of the public, though contracts 
previously entered into between individuals may thereby 
be affected. This power, which, in its various ramifica-
tions, is known as the police power, is an exercise of the 
sovereign right of the government to protect the lives, 
health, morals, comfort and general welfare of the people, 
and is paramount to any rights under contracts between 
individuals." 

All doubts heretofore existing in reference to the 
retained protective power of the several states was re-
cently removed by the decisions of the Supreme Court of 
the United States in the following cases : Block v. Hirsh, 
265 U. S. 135, 41 S. Ct. 458; Marcus Browning Holding 
Co. v. Feldman, 256 U. S. 170, 41 S. Ct. 405; Edgar A. 
Levy Leasing Co. v. Siegel, 258 U. S. 242, 42 S. Ct. 289; 
and Home Building (e Loan Ass'n v. Blaisdell, supra. 

In the Blaisdell case, supra, the Supreme Court of 
the United States upheld the conStitutionality of a Minne-
sota statute which gave to property owners relief during 
the present emergency. The attack was made there as 
here that the Minnesota statute impaired the obligations 
of contract. The act was upheld, however, upon the ex-
pressed theory that it fell within the reserved power of 
the State to protect its people from disaster. The court 
there said: "Undoubtedly, whatever is reserved of State 
power must be consistent with the fair intent of the con-
stitutional limitation of that power. The reserved power 
cannot be construed so as to destroy the limitation, nor is 
the limitation to be construed to destroy the reserved 
power in its essential aspects. They must be construed 
in harmony with each other. This principle precludes 
a construction which would permit the State to adopt as
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its policy the repudiation of debts- or the destruction of 
contracts or the denial of means to enforce them. But it 
does not follow that conditions may not arise in which 
a temporary restraint of enforcement may not be con-
sistent with the spirit and purpose of the constitutional 
provision and thus be found to be within the range of the 
reserved power of the State to protect the vital interests 
of the community. It cannot be maintained that the con-
stitutional prohibition should be so construed as to pre-
vent limited and temporary interpositions with respect 
to the enforcement of contracts if made necessary by a 
great public calamity such as fire, flood, or earthquake." 

Act 278 of 1933 comes within the spirit and letter of 
the Minnesota statute and the holding of the Supreme 
Court of the United States upholding it. The court there 
held that, since the Minnesota statute affected the remedy 
only and gave to the mortgagee the rents and profits 
accruing during the statutory delay, it took from the 
mortgagee no substantial right. 

It is true that act 278 does not, in terms, give the 
mortgagee rents and profits accruing from the property 
during the pendency of the suit, but this right may be 
invoked by the mortgagee under other legislation in this 
State. 

Chapter 150, Crawford & Moses' Digest, vests full 
power and authority in the chancery courts of the State 
to appoint receivers in all equitable proceedings, when it 
is shown that the trust property is in danger of being 
lost, removed or materially injured, or 'that the condi-
tions of the trust have been broken and the property is. 
probably insufficient to discharge the mortgage debt. 
Thus it will be seen that the mortgagee, by invoking the 
provisions of chapter 150 of Crawford & Moses' Digest, 
has the legal status of a mortgagee under the Minne-
sota statute. 

Our attention has been directed to Adams v. Spill-
yards, 187 Ark. 641, 61 S. W. (2d) 686, as sustaining the 
contention that the act under consideration is unconstitu-
tional and void. Such is not the effect of the case referred 
to. Section 1 of the act there under consideration reads 
as follows :
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- "In any foreclosure, in any court in the State of 
Arkansas in which real estate is involved, the real estate 
securing the loan sought to be foreclosed shall be con-
sidered to be the value of the loan made, irrespective of 
the amount which may be realized . from the sale of such 
real property:" 

Certainly there is no analogy between the acts in 
question. A -mere comparison will convince any one of 
the many differentiations. 

Since the Legislature is primarily the judge as to 
when it becomes necessary to exercise the sovereign right 
of the State for the protection of its people; and, since 
the act in question impairs no contractual right existing 
betweek the pdtties other than to affect- the remedy, and 
thiS tO no substantial extent, we are unwilling to hold that 
the Legislature was without power to enact the legislation 
in question.	- 

The chancellor's views conforming to the reasons 
here expressed, his decree will in all things be affirmed. 

MCHANEY, J., (dissenting). I regret that I cannot 
agree with the majority opinion in this case. It seems to 
me. that we have departed from the ancient and modern 
landmarks of judicial construction and interpretation of 
statutes, and entered upon the sea of uncertainty, an 
exigency to meet what is thought to be an.emergency. But 
emergency does not create power. 

'Under the law as it existed prior to the passage of 
act 278 of 1933, property owners in municipal improve-
ment districts had thirty days in which to pay their as-
sessments, after the date of the notice required to be 
given by the collector and published by him. Section 
5671; Crawford & Moses' Digest. If not paid within that 
time, the collector was required to add a penalty of 20 
per cent. to the delinquents and immediately make a 
return of delinquents to the board of improvement. Sec-
tion 5673, Id. The board was •required straightway to 
bring a suit against delinquents to enforce collection of 
such assessments. Section 5674, Id. In case of personal 
service, which the law requires (§ 5677, Id.), defendants 
were given 5 days to appear and answer, and upon de-
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fault a decree was required to 'be then rendered against-
the property for the amount of the .assessment, penalty, 
costs and attorney's fee. Section 5678, Id. In case the 
defendant property owner is : a nonresident or unknown, 
1.5 days constructiive service is required before default 
decree. Section 5679. In case of decree for the board, 
property owners were given 10 days in which to pay, but, 
if not paid in that time, the property was ordered sold 
upon 20 days °notice. Section 5684, Id. If an. aPpeal were 
prosecuted by any property owner; he was given 20 days. 
to file his transcript with the clerk of the Supreme Court 
Section 5687, Id. The Supreme Court was required to 
advance the ease and determine it at the earliest- date 
practicable, usually three weeks: So, it will be seen; that, 
from the time the assessment list waS delivered to the 
collector until a. sale 'of the delinquent property 'Could be 
had, only 65 days were required in which to sell on per-- 
sonal service and 75 days on constructive servic 'e, in-ease 
there was no appeal to the Supreme Court,:in which case 
only . about 50 days more were required. Act 278 changes 
all this in the following particulars : Instead of thirty 
days for collection by- the collector, the time is extended 
to 90 days at the expiration of which tinie 3 per cent. 
penalty is added instead of 20 per cent., and, instead of 
making an immediate return of delinquents, the collector 
is required to wait 90 days more to make such. return. 
Section 1, act 278. Instead of five days' personal service 
in which to appear and answer, before default, the time 
is extended to six months. If no answer, default . may be 
had at that time. Section 2, act-278. Constructive -service 
is the same: Section 3, Id. Instead of 10 days given in 
the decree after default in which to pay.before sale; the 
time is extended to -twelve months, -and then upOn six 
months' notice instead of 207 days; Section 4, Id. So it 
be Seen that the very Minimum time in which to effectuate 
a foreclosure and :le * under act-.27.8 is 900 day. The 
sections relating to appeals have all been -repealed. 

Under the statute as it eXisted prior tO 1933, propertY 
owners had five years in which to redeem from such sales, 
(§ 5644, Crawford & Moses' Digest), but the tax pur-
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chaser was given the right of possession from the date 
of confirmation until redemption without accounting for 
rents and profits: Section 5642, Id. This latter .section 
was repealed by act 129, Acts 1933, p. 375. The five-year 
redemption period was changed to four years. Act 252, 
Acts 1933, p. 790. The repeal of the provisions relative 
to speedy appeals would require all cases in the future 
to take the course of any other appeal. Instead of 20 days 
to* file a transcript on appeal as given lfy § 5687, six 
months could now be taken, and, instead of advanchig the 
case on the docket, it would take the usual course, 40 days 
to appellant, 30 days to appellee and 7 days for reply, or 
a total of 77 days before it would be subject to submis-
sion under the rules of thiS court after being docketed. 
• Now, when appellant district was formed and sold 
bonds, the law was as heretofore stated prior to act 278, 
and the other acts mentioned. Instead of a speedy method 
of enforcing payment of taxes on assessments, one which 
forcibly *encouraged prompt payment, a slow and dila-
tory system is substituted, one which encourages tax-
payers to become 'delinquent. 

But the majority opinion says this "affects only the 
remedy in the enforcement of contracts, and has nothing 
to do with the contract itself." Let us see if this state-

..ment is correct. It must be admitted as a fundamental 
right of both the district and its bondholders to pay and 
have paid the obligations of the district at the time and in 
the manner provided in the contract between them. This 
can only be accomplished by prompt collection of taxes 
on assessed benefits which were so . fixed and bond .ma-. 
turities so arranged that the annual collections would 
meet •the bond interest and maturities. Under the new 
act, No. 278,. unless all the_property owners, or substan-
tially all, voluntarily pay their improvement taxes, bonds 
and coupons will necessarily become delinquent, as they 
are not required to pay for a period of two and one-half 
years before sale, with four years for redemption after 
sale; and then a penalty of only 3 per cent. (not per an-
num) is permitted for nonpaynient. This not only affects 
the remedy, but, in my opinion, virtually destroys it, and 
is therefore unconstitutional.
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This is not a new question in this court. As said in 
the early case of Burt v. Williams, 24 Ark. 91 : "The con-
stitution prohibits the passage of any law that impairs 
the obligation of contracts, and it is well-settled that any 
law which destroys the remedy for enforcing a contract, 
or so obstructs the remedy as to make the contract value-
less, or greatly lessen its value, impairs its obligation. 
A right without a remedy to declare it is not a valuable 
right ; a contract that cannot be enforced has no legal obli-
gation ; and one that was enforcible by law when made, . 
but which cannot be compelled to be performed, by the 
law for its performance being repealed, or being so 
changed or clogged as materially to diminish its worth, 
has suffered from unconstitutional legislation." . 

And in Jacoway v. Denton, 25 Ark. 625, it is said: 
"A contract is an agreement in which a party undertakes 
to do or not to do a particular thing. The law binds him 
to Perform his undertakings, and this is of course the obli-
gation of his contract. In the case at bar, the defendant 
has given his promissory note to pay the plaintiff a sum 
of money on or before a certain day. The contract binds 
him to pay that sum on that day, and this is its ob-
ligation."	• 

Also in Leach v. Smith, 25 Ark. 247, it is said: "The 
objections to a law on the ground of its impairing the 
obligation of a contract can never depend upon the extent 
of the change which the law affects in it. Any deviation 
from its terms, by postponing or accelerating the period 
of its performance, imposing conditions not expressed in 
the contract, and dispensing with those which are, how-
ever minute or immaterial in their effect upon the con-
tract of the parties, impairs its obligation." 

The above is a quotation from Green v. Biddle, 8 
Wheaton (U. S.) 84, and immediately following is a quo-
tation from Ogden v. Sanders, 12 Wh. 256, that "it is 
perfectly clear that a law which enlarges, abridges,_ or 
in any manner changes the intention resulting from the 
stipulation of the contract, necessarily impairs it." 

Again in Oliver v. McClure, 28 Ark. 555, this court 
said: "A State law, passed subsequently to the execution
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of a mortgage, which declares that the -equitable estate 
of the mortgagor shall not be extinguished for .twelve 
menths after a sale under a decree in chancery, and which 
prevents a sale, unless two-thirds of the amount at which 
the property had been valued by appraisers shall be hid 
therefor (as applied to prior contracts), is within the 
clause of the tenth section of the first article of the Con-
stitution of the United States, which prohibits a State. 
from passing a law impairing the obligation of con-
tracts." 
- In the recent case of Adams v. Spillyards, 187 Ark. 
641, 61 S. W. (2d) 686, 86 A. L. R.•1493, after reviewing 
former decisions on the question of impairing the obliga-- 
tion of contract, this cOurt, amono.

b
 other things, said : 

`.`The attack made on the validity of the act is based on 
article 1, § 10, .Constitution of the United States, and 
article 2, § 17, of the Constitution of Arkansas, both pro-
hibiting the State from passing any law• impairing the 
obligation of contracts. ' We said in Bush v: Martin-- 
eau, 174 Ark. 214, 295 S. W. 9, that an act of the Legisla: 

•ture is presumed to be Constitutional and will not be held. 
by the courts to be otherwise unless there is a clear con- - 
ffict between the act and the Constitution, and that all 
doubt should : be resolved hi favor of the act. It is 
equally well settled that, if an act runs counter to the 
plain provisions of the Constitution, the courts should not 
hesitate to so declare and hold the act invalid. 

'Another rule which is not oPen to dispute and is. 
well' settled both in this and the Suprethe Court* of the. 
United States is thus . stated in Kobards • v. Bronm, 40. 
Ark. 423: 'The laWs which are. in force at the • tithe when, 
and the place where, a contract is made and -to be per-
formed, enter into and- form a part of it. This is only 
another mode of saying that .parties are conclusively pre-
sumed to contract with*reference to the existing law,' and 
in Walker v. Whitehead, 16 Wall. 314, it is said : 'The 
laws which exist at the time of the making-of a contract 
and in the place where it is made and 'to • be pert'Ormed 
enter into and make a part of it. .ThiS embraCes those 
laws alike Which affect its validity, .construction,
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charge and enforcement. The ideas of -validity and rem-
edy are inseparable, and both are parts of the obligation 
which iS guaranteed by the Constitution against impair-
ment. The obligation of a contract "is the law which 
binds the. parties to :perform their agreement." Any im-
pairment of the obligation of a contract—the degree of 
impairment is immaterial—is within the prohibition of 
the Constitufion.' " To the same effect are the decisions 
of the Supreme Court of the United State -S. U. S. v. City 
of Qwincy, 4 Wall. 535 ; Sturg.es .v. Crowninshield, • 4 
Wheat. 122 ; Bronson v. Kinzie, 1 How. 311 ; McCracken 
-NT Hayward, 2 How. -608 ; Port .of Mobile v. Watson, 116 
U. S..289, 6 S. Ct. 398.	.	• .	• 
• ,In Port of Mobile v. Watson, supra, the court said : 
"Therefore the remedies for the enforcement of such 
obligations assumed by a municipal corporation:, which 
existed when the contract was made, must be left unim-
paired by the Legislature, or, if they are changed, a sub-
stantial equivalent muSt be provided. Where the re-
source for the payment of. the bonds of. a municipal cor-
poration is the power of taxation existing when the bonds 
were issued, Any law which withdraws or limits the tax-
ing power and leaves no adequate means for the payment 
of the bonds is. forbidden by the Constitution of the 
United States, and is null and void." 

.Barnitz v.. Beverly, 163 U. S. 118, 16 S. Ct. 1042; is 
a very interesting case -on. the subject and so much in 
point, I feel justified in quoting from it at length. It Was 
there said: "Without pursuing the subject further, we 
hold that a statute which authorizes the• redemption of 
property sold upon• foreclosure of a mortgage, where •no 
right of redemption previously existed, or which extends 
the period of redemption beyond . the time formerly al-
lowed, cannot constitutionally apply to a sale under a 
mortgage executed before its passage. 

C` Let us briefly apply the -conclusion thus • reached 
to the facts of . the present case. The plaintiff was the 
holder of several promissory notes, dated November 1, 
1885, secured by a mortgage of the same date upon a tract 
of land in Shawnee Count, Kansas. The mortgage con-
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-tained an express. waiver of an -appraisement -of the 
real estate. Default in payment having ensued, the suit 
was brought, praying that the mortgaged premises should 
be sold according to law, without appraisement, that the 
proceeds arising from the sale should be : applied to the 
payment of the indebtedness due the plaintiff, and.that 
the defendants should be forever barred and precluded 
of any right of redemption. 

"Under the law as it existed at the time when the 
mortgage was made, after a foreclosure and sale of the 
mortgaged premises, the purchaser was given actual-
possession as soon as the sale was confirmed - and the 
sheriff's deed issued. Thereafter the mortgagor or the' 
owner had no possession, title, or right in 'any way . to 
the premises. 

"Under the new law the mortgagor shall have eigh-
teen months from date of sale within which to redeem, 
and, in the meantime, the rents, issues, and profits, ex-
cept what is necessary to keep up repairs, shall go to the 
mortgagor or the owner of the legal title, who in the 
meantime shall be entitled to- the possession of ' the prop-
erty. The redemption payment is to consist, not of the 
mortgage debt, interest, and costs, but of the amount paid 
by the purchaser, with interest, cost, and taxes. 

"In other words, the -act carves out for the -mort-. 
gagor or the owner Of the mortgaged property an estate 
of several months more than was obtainable by him under 
the former law, with full right of possession, and without 
paying rent or accounting for profits in the meantime. 
What is sold under this act is not the estate pledged 
(described in the mortgage as a good and indefeasible 
estate of inheritance, free -and clear of all incumbrance), 
but a remainder an estate subject to the possession, for 
eighteen months, of another person Who is under no obli-
gation to pay rent or to account for profits. 
• "The 23rd section of the act should not be over-
looked, providing that real estate once sold upon order 
of sale, special execution, or general execution, shall not 
again be liable for sale for any balance due upon the 
judgment or decree under which the same is sold, or any
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judgment or lien inferior thereto, and under Which- the 
holder of such lien had a right to redeem. .. 
. "Obviously thiS Scheme of foreclosure renders it 

necessary for the mortgagee to himself.bid; or •procure 
others to bid, the entire amount of the mortgage debt, 
and. thus, in effect release the debtor from his_ personal 
obligation. 
•`'We, of course, have-nothing to do with the fairness 
of the policy of such enactments as respects these who 
cheese to contract in view of them. -But it seems'iMposL 
sible to resist the eonviction that -such -a -change in the 
law is not merely the 8tibstitutibn of . one remedy for an-
other, but it is a . substantial impairment of the , righfs 
of the , mortgagee as expressed in the contract. Where, in 
a mortgage, an entire estate is • pledged for the payment 
of a debt; with right-to sell the mortgaged premises,free 
from redemption, can . that be valid legislation- which 
would seek to substitute a right to sell the premises sub-
ject to an estate or right of possession in the debtor or 
his .alienees for eighteen months1". 

"When we are asked to put this case within the rule 
of those •cases in which we have held that it is competent 
for. the States to change . the form of . the remedy, or . to 
modify it otherwise, as they . may . see fit, provided .no 
substantial. right secured by. the contract . is thereby. im-
paired, we are bound to consider the entire schenie of the 
new statute, .and to have regard to its probable .effect on 
the rights of theparties. 

'It .is contended that the right to redeem, granted 
by the new . statute, only operates on the . purehaser and 
not on the .mortgagee as such.. This very, -argument was 
foreseen and disposed.of in Bronson v. Kinzie, 42 U.'S. 
(1 How.) 319, where this court said: • 

- "It (the neW. act) declares that although the mort7 
gaged premdses should be sold- under the decree of. the 
court of chancery, yet that -the equitable- estate of; the 
mortgagor shall not be extinguished,.Imit , shall continte 
for twelve months after the sale; and,it moreover gives 
a new and like estate, which beforehad no existence; tb 
the judgment creditor to continue' for fifteen monthS-.
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If such rights may be added to the- original contract by 
subsequent legislation, it would be difficult to say at what 
point they must stop. An equitable interest in the prem-
ises may, in like manner, be conferred upon others ; and 
the right to redeem may be so prolonged as to deprive 
the mortgagee of the benefit of his security by rendering 
the property unsalable for anything like its value. This 
law gives. to the mortgagor and to the judgment cred-
itors (meaning creditors other than the -mortgagee) an 
equitable estate in the premises, which neither of them 
would haye been entitled to under the original contract ; 
and these new interests are directly and materially iri con:. 
flict with those which the mortgagee acquired when the 
mortgage was made. Any such modification . of a contract 
by subsequent legislation, against the consent of one of 
the parties, unquestionably impairs its obligations, and 
is prohibited by the Constitution. 

" The -judgment of the Supreme Court of Kansas 
is reversed, and the cause remanded to that court with 
directions for further proceedings not inconsistent with 
this opinien." 

In the opinion of the majority it appears that the 
decision of the Supreme Court - of the United States in 
the .recent case of Home . Buildin0 fe. Loan As.§'n v. Blas-
dell, • was of controlling influence. As I read this case, it 
has no bearing on this, arid is not at all in point.. The 
Minnesota statute, therez under consideration, waS tem-: 
porary in character, expiring of its own ternis May 1, 
1935, and purported -to be an emergency measure for a 
short period of time. - There the court was given the 
power to determine the necessity for the delay and. to 
require the owner to . pay a reasonable rental for retain-
ing possession in the'event delay Was'decreed. Here the 
measure is permanent in character, and it is no answer 
to say that the Legislature may repeal it when the oc-
casion for its enactment has ceased to exist. And no 
right to possession or to the rents and profits is accorded 
during the more than two years' delay, in addition to the 
four years allowed for redemption. The act of 1915, here-
tofore referred to, did give the right of possession, but



the same Legislature that enacted act 278 of 1933 also 
repealed the statute giying such right by act 29. If, as 
indicated in the ..majority opinion, an improvement dis-
trict may have a receiver appointed for all delinquent 
property in the district under the authority of :chapter 
150, Crawford & Moses' Digest, I think they have dug up 
a bunch of snakes that will be harder to kill than the job 
St. Patrick had in Ireland. That chapter, dealing with 
the powers of courts of equity to appoint receivers has 
been the law since January 15, 1857, except §§ 8611 to 
8615, inclusive, which are pai-ts of the Civil Code, and up 
to this time it has never been invoked in a pioceeding to 
collect delinquent taxes in improvement . districts. More-
over, it could not be : invoked under the provisions of 
§ 8612 relating to mortgaged property, as the court has 
jurisdiction to appoint a receiver under 'this 'section 'only 
"where it -appears that -the mortgaged property is in 
danger of being lost, removed . or materially injured, or 
that the condition of the mortgage has not been- per-. 
formed,- and that the prOperty is - probably insufficient to 
discharge the mOrtgage debt." Undoubtedly the kind -of 

-mOrtgage referred to is the ordinary mortgage given to 
secure a personal indebtedness and not a lien upon the 
benefits assessed against pr9erty in an improvement 
district. 

It is theiefore .clear to my mind that act 278 of 1933 
is unconstitutional and void aS to all contractual obliga-
tions of improvement districts created prior Wthe pas's-
age of said _act. 

I am authorized to say that Mr. Justice SMITH con-
curs in this dissent.


