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‘CONSOLIDATED INDEMNITY & Insvuraxce ComMpaNy .

DEax.
4-3347
Opinion delivered February 12, 1934.

" INSURANCB—ACTION ON PO'LICY—BURDEN OF PROOF.—An employ-

ee’s. administratrix suing the employer’s “liability insurer for the
employee’s death had the burden of showing that insurer’s agents
were aithorized to put the liability insurance into immediate effect
and that the insurance was in effect before the injury occurred.
INSURANCE—LIABILITY INSURANCE—JURY QUESTIONS.—In .a suit
for an employee’s death, the questions whether the agents of a lia-
bility insurer had authority to make the insurance effective imme-
diately, and whether the insurance took effect before the 1nJury
TRIAL—PROVINCE OF JURY. —The credibility of witnesses and the
weight to be given to their testimony are for the jury.
TRIAL—EFFECT OF FAILURE TO OBJECT TO EVIDENCE. —Hearsay evi-
dence admitted without objection should be considered and-given
its: natural probative effect subJect to any infirmative suggestion
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due to its inherent weakness, and may establish a material fact in
issue and sustain a verdict or judgment.

5. TRIAL—REQUEST FOR PRAYER—MODIFICATION.—Modification of a
requested instruction to find for insurer if its agents were not
authorized to issue the policy by adding “unless insurer expressly
authorized its agents to bind insurer before issuance of policy”
held proper where there was evidence showing such authority
was given. ’

Appeal from Pope Circuit Court; 4. B. Priddy,
Judge; affirmed. L : '

Reinberger & Reinberger, R. M. Priddy and Arnold.

Funk, for appellant.
Robert Bailey and Hays & Smallwood, for appellee.

MEemAFFY, J. This suit was begun in the Pope Circuit
Court against the appellant to recover $2,999. The com-
plaint alleged that Mrs. Effie Dean is the duly appointed,
' qualified and acting administratrix in succession of the

estate of W. L. Dean, deceased; that Smith & Sandusky
is a partnership composed of Thurman Smith and Lon-
nie Sandusky; that the appellants, Consolidated Indem-
-nity Insurance Company, is a foreign corporation author-
ized to do a general insurance business in the State of
Arkansas; that on April 14, 1931, W. D. Eakes, adminis-
trator of the estate of W. L. Dean, recovered judgment
in the Pope Cirenit Court against Smith & Sandusky in
the sum of $25,000 and costs; a copy of said judgment
was attached to, and made part of, the complaint; W. D.
Eakes died in May, 1932, and Mrs. Effie Dean was ap-
pointed administratrix in succession, and the.judgment
was revived in her name; that on February 24, 1931,
Smith & Sandusky applied for and secured liability insur-
ance with the appellant through its agents, Matthews In-
vestment Company; that the premium was paid and ac-
cepted by the agents of appellant, who immediately gave
coverage to Smith & Sandusky; that the injury occurred
after the contract of insurance was entered into, and
while it was in full force and effect. It was alleged that
the coverage was $2,999; that, under the laws of Arkan-
sas, appellee is entitled to be subrogated to the rights of
Smith & Sandusky in the contract of insurance, and en-
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titled to bring this actlon, and prayed judgment in the
sum of $2,999. \

The appellants filed answer, denying all the material
dllegatlons in the complaint, and fnrther answered, stat-
ing that Smith & Sandusky made apphcatlon to Matthews
Tnvestment Company for a policy of insurance covering
any injury that might occur to an employee of said Smith
& %anduskv at theu mill at Dover, Arkansas, but that
said application was made after Dean was injured on
February 24, 1931. The answer alleged that Dean was in-
jured a little after one o’clock, and it was after two
o’clock when application was made to Matthews Invest-
ment Company for insurance, and was after Dean had
been injured; that, by reason of such fact, no policy could
be issued, either by its agent or itself, that would cover
an accident that happened prior to the application. The
appellants further alleged that said Matthews Investment
Company was not authorized to issue policies of insur-
ance, and their only authority was in accepting applica-

_tions, which were to be submitted to the general agents

for the issuance of a policy, and that, if said application
was accepted, there has never been any policy issued on
the same, and there was no policy in force and effect at
the time Dean was injured; that there was no contract
in force at the time of the injury.

The evidence showed that W. D. Eakes, administra-
tor of the estate of W. L. Dean, recovered judgment

~ against Smith & Sandusky in the sum of $17,500 for the

administrator, and $7,500 for Mrs. Dean for her own use
and benefit; that execution was issued and returned
nulla bona. -

There was a trial and ]udgment for appellee in the
sum of $2,999, and this appeal is prosecuted to reverse
said Judgment

The appellants earnestly insist that the judgment
should be reversed, first, because the Matthews Invest-
ment Company was a mere soliciting agent with no au-
thority either to issue policies or make any contract of -

~insurance upon the payment of premium; second, that

Dean was injured before application for insurance was
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made by Smith & Sandusky. If appellants are correct in
either of these contentions, the case should be reversed.
Both questions, however, are questions of fact, and are
to be determined from the evidence.

The burden of proof was upon appellee to show by
the evidence that the Matthews company had authority

to put the insurance in effect immediately, and the bur- -

den of proof was also upon appellee to show that this
took place before the injury to Dean. The appellee
introduced-a certificate from the Insurance Commissioner
of the State of Arkansas, which certified that A. J. Mat-
thews and W.-H. Norwood were licensed agents of the
Consolidated Indemnity Insurance Company of New
York for the insurance year from March 1, 1930, to March
1, 1931. .

Mr. Norwood testified that it was his understanding
that they had authority to receive applications and issue
binders; that Smith, when he made application for the
insurance, gave him a check for $100, which was the
amount of premium charged, and witness told Smith at
the time that the insurance- went into effect as soon as
the premium was paid, and that Smith then paid him the
$100; that he, witness, had charge of the insurance busi-
ness, and continued to have charge of it. Witness fur-
ther testified that it-was his understanding, through the
field agent, that they could bind the risk that way. The
field agent is a man who travels around for the general
‘agents, E. B. & F: R. Bloom, of Pine Bluff, as their rep-
resentative, and he came about every two or three weeks.
When a policy is issued, it dates back to the time when
the application was made; it dates from the application.

A. J. Matthews, a member of the firm of Matthews
Investment Company, testified that it was his under-
standing that Matthews company had general authority
to bind or to make the policy effective immediately.

J. G. Williams also testified that Matthews Invest-
ment Company had authority to put the insurance in
effect immediately. He also testified that this authority
was never disputed by anybody so far as he knew; that
they had authority to bind until the policy was written.
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Smith was told that the insurance was in effect 1mme-
diately when he paid the premium.

This evidence was introduced without obJectlon, and
is not denied by any witness.. Neither the field agent nor
the general agents testified in the case. It therefore ap-
pears that there was substantial evidence from which the
jury might have found that the Matthews Investment
Company had authority to make the insurance effective
immedlately upon the payment of the premium.

It is contended, however, that Dean was 1n3ured be-

fore the application was made by Smith for the insur-

ance. The testimony on this questlon isin conﬁlct Thur-

~man’ Sm1th testified that he went to the insurance com-

pany’s office about 11 or 11:30in the morning; that in the
office he met Mr. Norwood and another man whom he did
not know. The insurance agents told Wltness ‘the insur-
ance would go into effect 1mmed1ately, and he gave them
a check for $100 in payment of premium. = After he left
the insurance office; he went to lunch, and after lunch
went back to Burkles’ Buick: Company, where he had left
his car, and when he-got back it was about 1:30 or 1:40.
They quit work at the mill at 12 o’clock and went back
at 1 o’clock. According to Smith’s testimony, it could

" not have been later than about 1 o’clock when he was at

the insurance company’s office, and paid the premium. |,
B. R. Dean testified that he was the son of the man
that was killed, and that the accident gccurred around
two o’clock. . Arley Skelton also testified that it was
about two o 'clock. He also testified that they were pald
that day up until 2:30. This would indicate that the in-
jury occurred about 2:30. George Carter testified. that
Dean was injured 15 or 20 minutes after 2 o’clock.
There was some -other evidence in.conflict with the
above, but the jury found that the insurance -was in:effect
before the injury. It is the province of the jury to pass
upon the credibility of witnesses and the weight to be
given to their testimony, and it cannot be said that there
was no substantial evidence from which the Jury could
find that the insurance took effect prior to the injury.
This court has many times held that it is the province
of the jury to reconcile conflicts which exist in ‘the testi-
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mony, and, if there is sufficient evidence to submit a ques-
tion to the jury, its finding is conclusive, although we
might believe that its finding was against the preponder-
ance of the evidence. Dizie Bauwzite Co. v. Webb, 187 Ark.
1024, 63 S. W. (2d) 734; Gibson Oil Co. v. Bush, 175 Ark.
944, 1 S. W. (2d) 88; International Harvester Co. of
America v. Hawkins, 180- Ark. 1056, 24 S. W. (2d) 340;
‘Chapman & Dewey Lbr. Co. v. Bryan, 183 Ark. 119, 35
S. W. (2d) 80.

The evidence in this case is not very strong on either
proposition, but even heresay evidence, admitted without
objection, should be considered and given its natural pro-
bative effect subject to any infirmative suggestion due to
its inherent weakness, and may establish a material fact
in issue, and sustain a verdict or judgment. Mo. Pac.
Rd. Co.v. Harding, ante p. 221; 64 C. J. 230.

Appellants contend that the court erred in refusing
to give its instruction No. 5 as requested, and erred in
modifying the same. No. 5, as requested, in effect told
the.jury that, if they believed from the evidence that the
Matthews Investment Company were local agents, and
as such were to receive applications for policies of insur-
ance, and did not have aunthority to issue policies, but
only to take applications and transmit them to the gen-
eral agents, then there was no contract, and the jury were
told that they should find for the defendant. The court
modified the instruction by adding the following: ‘¢ Unless
you find that the insurance company  had expressly
authorized the Matthews Investment Company to bind
the insurance company in advance of the issuance of the

poliey.”’

The court did not err in adding this to the instruc-
tion, because there was evidence to the effect that the
agents were given this authority, and this evidence was
submitted to the jury for its determination, and, if it
believed that authority had been given as claimed by
the appellee, it had a right to so find, and modifying said
instruction was not prejudicial.
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The important questions in this case are questions of
fact, and there is substantial evidence to sustain the ver-
dict, and this court has no authority to disturb it.

The judgment is affirmed. '



