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- LiyxcH v. STATE. _
Crlm 3868 o A{ o
Opuuon delivered February 12, 1934.

1. ' ROBEERY—SUFFICIENCY OF EVIDENCE. -——Ev1dence held to sustam a

" - conviction of bank robbery.’ .-

2. ¥ INDICTMENT AND INFORMATION—QUALIFICATIONS OF GRAND JURORS.
--—An indictment will not be quashed because members of the
grand .jury. had served on juries. within two years.

3. CRIMINAL LAW—CONTINUANCE. —Refusal of continuance on ground
.that defendant’s attorney as representative was required to attend
the Leglslature was not reversible error where such attorney em-
- ployed two other attorneys who represented the defendant.

4: CRIMINAL LAW—CONTINUANCE.—Refusal of a motion for continu-
ance for absent witnesses was not error where defendant did not

, state in his application that he belleved the testimony of the ab-
* sent witness to be'true. . '_

5. 'CRIMINAL LAW—ASSIGNMENT "OF 'ERROR. —ASSIgnments il défend-

ant’s motion for new trial that the court erred in permitting the

: State.to introduce the evidence .of divers. witnesses over defend-
ant’s objections and in refusing to permit defendant to introduce
divers testimony material to h1s defense held too indefinite to
‘present any question for review.

6. ~ CRIMINAL LAW—QUALIFICATIONS OF JURORS.—An assignment based
on objections to the qualifications of jurors raised after:the ver-
dict was rendered held not sustainable where no showing was
made that defendant exercised _diligence. Justlfymg the gl‘antmg
of a motion for new tr1a1 ’

Appeal from Yell Clrcmt Court Danville Dlstrlct

A. B. Priddy, Judge; affirmed. v
‘ STATEMENT BY THE COURT. ~

This. judgment is prosecuted from a judgment of con-
viction of bank robbery against appellant. No brief has
been filed in appellant’s behalf.

On the 19th day of June, 1933, the Bank of Havana,
at Havana, Yell County, was entered and robbed at about
10 o’clock in the morning. Appellant and one Myran
Wright were arrested and charged with the crime. Wright
confessed, and testified at the trial that appellant was the
man who accompanied him and took part in the robbery.
The cashier of the bank definitely and positively identi-

fied Wright and appellant as the ones who robbed the

bank; and a witness, who was in jail with appellant, testi-
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fied that appellant told him that he had participated in
the robbery. Wright was corroborated in a number of
details concerning the robbery by other witnesses.

‘Certain evidence was ‘adduced on the part of appel-
lant tending to show that he was not the person who had
accompanied Wright, and other evidence was introduced
to establish an alibi to show that appellant was some dis-
tance from the scene of the crime at the time it was per-
petrated. He testified in his own behalf, and denied any
participation in the robbery. '

Objection was made to the introduction of certain
testimony, and it is claimed that the court erred in its
refusal to grant a continuance because of the absence of
a certain witness and in not postponing the trial on a
motion for a continuance because Mr. Horton, employed
by appellant to defend him shortly after his arrest, was a
member of the Legislature and bound to attend the extra-
ordinary session called between August 14 and 24, the
appellant being put on trial on August 27. -

The jury was instructed, and the appellant found
guilty and sentenced to the penitentiary, and the appeal
is from this judgment.

Hal L. Norwood, Attorney General, and Robert F.
Smuth, Assistant, for appellee.

Kirsy, J., (after stating the facts). It is insisted,
first, that the evidence is not sufficient to support the ver-
dict. Notwithstanding appellant testified in his own be-
half and denied any participation in the robbery, the
truth of the defense was, of course, a question for the jury,
and has been settled by its verdict against the appellant

upon testimony sufficient to support the verdict. Norrid

v. State, ante p. 32.

'The fourth assignment of error-is that the trial court
erred in overruling a motion to quash the indictment be-
cause certain members of the grand jury which returned
the indictment had served on juries within the period of
two years contrary to the provisions of act 135 of 1931.
Tt was shown that three of the jurors had served on a
jury in the Danville district of Yell County within two
years last past at the August, 1931, term of court, one on
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the grand jury and two as members of the petit jury. It

does not appear that any of these jurors were challenged
as disqualified for service upon the impaneling of the
jury; and no error was committed in overruling the mo-
tion to quash the indictment on that ground. The statute
provides that no indietment ‘‘shall be void or voidable
because any of the grand jury failed to possess any of
the qualifications required by law.’”’ Section 3030, Craw-
ford & Moses’ Digest; Weaver v. State, 185 Ark. 147, 46
S. W. (2d) 37.

The fifth assignment of error is to the effect that the
court erred in overruling a motion for a continuance
based on the fact that one of appellant’s attornéys, Mr.
Horton, was a member of the General Assembly and re-
quired to be in attendance at the extraordinary session
between August 14 and 24. Tt appears that Mr. Horton

-was the representative from Logan County and appel-

lant’s regular attorney, and had been employed to defend

- him in the instant case; and also that Mr. Horton em-

ployed Mr. May, of the Booneville bar, to assist in rep-
resenting appellant, and, within a few days after appel-

- lant was arrested, also employed Mr. B. F. Madole, of
" Danville, who appeared at the examining trial and all
‘three of the attorneys appeared before the judge of the

circuit court seeking a reduction of the amount of the
bond set for appellant. The crime was committed on-
June 19, and the General Assembly did not convene until
August 14, and the trial of appellant did not take place
until August 27, several days after the adjournment of
the General Assembly.

Section 1, act 4 of 1931, reads as follows:

““That any and all proceedings in suits pending in
any of the courts of this State in which any attorney for
either party to any suit is a member of the Senate or of -
the House of Representatives or is a clerk or sergeant-
at-arms or doorkeeper of either branch of the General
Assembly, and any and all proceedings in suits pending
in any of. the courts of this State in which any member
of the Legislature or clerk or sergeant-at-arms or door-
keeper of eitheér branch of the General Assembly is a
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party, shall be stayed for not less than fifteen days pre-
ceding the convening of the General Assembly and for
thirty days after its adjournment, unless otherwise re-
quested by any interested member of said General As-
sembly.”’ A ‘

It has not been determined whether the act quoted
above applies to proceedings in criminal prosecutions, it
having been construed only in the case of Cox v. State,
183 Ark. 1077, 40 S. W. (2d) 427. We do not regard it
necessary now to determine whether it relates only to
civil suits, since the attorney employed to defend the ap-
pellant, recognizing that he would probably be engaged
otherwise, employed the services of two attorneys at the
bar of the court to assist in representing appellant, and
both of them were present and participated in the trial.
Appellant could not have been prejudiced by reason of
the trial taking place 3 days after the adjournment of
the Legislature and was not deprived of the services of
counsel of his own choice, the assistants chosen by his
chief counsel conducting the trial. No prejudice was
shown to have resulted on account of it, and the court

did not err in refusing the continuance under the cir-

cumstances. . ,
" No error was committed in overruling the motion for
a continuance because of the absence of a witness, the
motion not being made in the statutory form, the appel-
lant not stating therein that he believed the testimony of
- the absent witness to be true. Sections 1270 and 3130,
Crawford & Moses’ Digest; Estes v. State, 180 Ark. 656,
22 S. W. (2d) 172; Weaver v. State, 185 Ark. 147, 46 S.
W. (2d) 37. : ,
The other assignments of error, 7 and 8, alleging
that the court erred in permitting the State to introduce
“‘the evidence of divers witnesses, over the objections of
the defendant,’’ and in refusing to permit defendant to

introduce ‘‘divers testimony’’ in his own behalf, which

was material to his defense, ‘‘and which action of the
court was prejudicial to the interest and rights of said
defendant,’’” are too indefinite to present any question
for review on appeal. Lomaz v. State, 165 Ark. 386, 264
S. W. 823.



The above also apphes to assignment number 22, rel-
ative to the giving of various instructions. An examina-
tion of the instructions given show them to be correct
declarations of the law, and only a general objection was
made to the giving of said instructions, which obJectlon
was to the instructions en masse.

The court did not err in permitting the introduction
of the testimony of witness, Myran Wright, the accom-

" plice. The law does not prevent an accomplice from testi-

fying, and the court properly instructed the jury concern-
ing the testimony of such accomplice. ‘
Assignment number 23, relative to an objection to
the qualiﬁcation of jurors after a verdict rendered is
without merit, since no showing was made that any dili-
gence was exerc1sed by appellant such as would justify
the granting of a motion for a new trial on the ground

of a juror’s disqualification.. Fones Bros. Hardware Co.

v. Mears, 182 Ark. 533, 32 S. W. (2d) 313.
We ﬁnd no pregudlclal error in the record, and the
judgment is afﬁrmed
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