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MCDONALD V. WASSON.


4-3330 

Opinion delivered February 5, 1934. 
1. STATUTES—RULE OF CONSTRUCTION.—The primary rule in the con-

struction_of statutes is to ascertain and give effect to the inten-
tion of the Legislature. 

2. BANKS AND BANKING—COOPERATIVE ASSOCIATIONS.—ACtS 1933, 
No. 88, authorizing the Bank Commissioner to make rules for 
management of all banks, means banks which are under his super-
vision, and does not refer to cooperative associations provided 
for by Acts 1921, No. 632. 

3. BANKS AND BANKING—AUTHORITY OF BANK COMMISSIONER.—Acts 
1933, No. 88, authorizing the Bank Commissioner to make rules 
for management of all banks, did not repeal or suspend Acts 1921, 
No. 632, providing for formation and operation of cooperative 
bank associations. 

4. STATUTES—REPEAL—A law passed on one subject ,does not by im-
plication suspend the operation of a law on a different subject, 
without mentioning the latter law. 

5. STATUTES—REPEAL.—An implied repeal takes place when a new 
law contains provisions which are contrary to, but do not expressly 
repeal, those of a former law. 

6. STATUTES—REPEAL—The repeal of statutes by implication is not 
favored by the courts which will not make such an adjudication 
if they can arrive at another result by any construction which is 
fair and reasonable. 

7. STATUTES—REPEAL—The courts will not adjudge a statute to have 
been repealed by implication unless a legislative intent to repeal or 
supersede the statute plainly and clearly appears. 

8. STATUTES—AMBIGUITY.—Where the language of a statute is vague, 
ambiguous or uncertain, the court may look not only to the lan-
guage but also to the subject-matter, the object to be accomplished, 
the expediency of the act or its occasion or necessity, the remedy
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provided, the condition of the country affected, the consequences 
following its enactment, and other extrinsic matters throwing light 
on :the legislative intent. 

9. CONSTITUTIONAL LAW—WISDOM OF LEGISLATION.—Whether pro-
posed legislation is wise is friatter for the Legislature and not for 
the courts, whose province is to construe laws, not to make them. 

Appeal from Pulaski Chancery Court; Frank H. 
Dodge, Chancellor; reversed. 

Hal L. Norwood, Attorney General, and Robert F. 
Smith, Assistant, for appellant. 

Trieber ,c6 Lasleg, for appellee. 
MEHAFFY, Jr : This suit was instituted by Marion 

Wasson, Bank Commissioner, against Ed McDonald, Se-
cretary of State, by filing in the Pulaski Chancery Court 
the following complaint : 

"The plaintiff, .Marion Wasson, is the duly ap-
pointed, qualified and acting Bank Commissioner of the 
State of Arkansas, and as such he is charged with the 
execution of all laws of the State of Arkansas, relating to 
the organization, inspection, .supervision, control, liqui-
dation and dissolution of the banks and the banking busi-
ness of the said State.. 

" The defendani, Ed McDonald, is the duly elected, 

qualified and acting Secretary of State of the State of

Arkansas, and as such he is charged by act 632 of the 

Acts of the General Assembly of the said State for the 

year 1921 with the duty of receiving, filing, attesting 

and returning articles of incorporation of persons asso-




ciating themselves together as a cooperative association,

for the purpose of conducting a banking business on the 

cooperative plan pursuant to the provisions of said act. 


"On July 6, 1933, the said plaintiff, as such Bank 

Commissioner, duly made and promulgated, and the re-- 

quisite number of members of the Bank Advisory Coun-




cil of the said State duly approved, rules and regula-




tions relating to the organization, supervision, control, 

liquidation and dissolution of the cooperative banking

associations aforesaid, which said rules and regulations 

were so made and promulgated, and were so approved, 

under_ and pursuant to the provisions of act 88 of the

Acts of the General Assembly of said State for the year

1933. A copy of the said rules and regulations bearing
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the signature and seal of office of the said plaintiff, and 
the signatures of said members of said Bank Advisory 
Council, and marked Exhibit A, is hereto attached as a 
part of this complaint. 
• "The plaintiff is informed, and believes, and so 
charges, that certain citizens of the State of Arkansas 
are now about to associate themselves together as such 
cooperative banking association for the purpose of con-

• ucting a banking business at Corning, Arkansas, and 
that the said persons are abOut to file their articles of 
incorporation with the said defendant as such Secretary 
of .State, and further that the said defendant, unless re-
strained by this court, will, upon the filing of said ar-
ticles with him as aforesaid, take such steps, as set out 
in said act 632 of the Acts of 1921, as will result in the 
authorizatiOn of said cooperative banking association to 
commence business as such, although the said persons so 
associating themselves together, have not applied to the 
plaintiff, Bank ,Commissioner, for a certificate of public 
necessity in respect of said banking association, as re-
quired by the said rules and regulations, and the said per-
sons have not in any otherwise 'complied With, or at-
tempted to comply with, and have no intention of com-
plying with, any of the other requirements of said rules 
and regulations. 

"That plaintiff has no adequate remedy at law, and 
as immediate restraining order is necessary herein in 
order to prevent the said proposed cooperative banking 
association from beginning its business without authority 
of law, and to the detriment of ibe community wherein 
the. said association proposes to .condict its business and 
to the public. 

"Wherefore plaintiff prays that this court issue 
forthwith,.and pending final determination of the within 
cause, its Order restraining the said defendant from in 
any wise authorizing the said applicants or any other ap-
plicants to conduct a banking business, without first ap-_
plying to the plaintiff for a certificate of public necessity 
respectively thereof, and otherwise complying with the 
said rules and regulations; that upon final hearing the 
_said order be made perpetual, and the said defendant
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enjoined accordingly; for costs herein expended, and for 
all other and further relief:" 

The court issued a temporary restraining order,- and 
thereafter appellant filed a demurrer, the court over-
ruled the demurrer, and this appeal is prosecuted to re-

' verse the decree and judgment of the chancery court in 
overruling said demurrer. 

There is but one question for our consideration, and 
that is whether act 88 of the Acts of 1933 suspended by 
implication act 632 of • the Acts of 1921, or, as stated by 
appellee: "Whether or not the Legislature,. in its pas-
sage of adt 88 of the . Acts of 1933, intended, as stated in 
the title of the act, that the provisions of act 88 should 
have reference to all banks.?' 

It is contended by the appellee that by .the .use--of 
the words "all banks" the Legislature intended to sus-
pend act 632, which was an act for .the .formation and 
carrying on of cooperative associations, and providing 
for the rights, -powers,.liabilities. and duties of same. 

The primarY rule in the construction of . statutes is 
to ascertain and give effect • to the intention of -the 
Legislature. 25 R C. L. 960. • 

The first section of act 632 is as follows: "The 
purpose of this act is to provide for the formation and 
carrying on of cooperative. associations and to provide 
for the • rights,- powers, liabilities and duties of such 
cooperative associations.. The • provisions of -this, act 
shall be administered by the Commissioner of Mines, 
Manufactures and Agriculture, who shall have power to 
employ such help as in his judgment is necessary to 
carry into effect the provisions of this act.". 

Section 11 provides, among other . things : "NO as-
sociation organized under this act. shall be: requireft•to 
do or perform anything not • specifically "required hereiri, 
in order to become a .corporation, • or to continue -its 
business as such." 

It'should"-be remembered that, at the time this law 
was passed by the Legislature in 1921, we already 
had a general banking law. The 1921 act provided for 
a cooperative association. Any number of persons more 
than 20 could associate themselves together.as  a cooperk-
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tive corporation for . the conducting of the business of 
agriculture, dairy, mercantile,, banking, mining, manu-
facturing or other mechanical business on the coopera-
tive plan. It has no reference to banking in the ordinary 
sense. It is not only not organized under the general 
banking law, but, under the express provisions of the act, 
the Bank Commissioner has nothing to do with corpora-
tions organized under the cooperative act. 

Under the general banking law five persons can 
organize a bank. The cooperative act also expressly 
provides that the votes of the association are by mem-
bers and not by stock. It also provides that it shall dis-
tribute its net profits first by paying a fixed dividend, 
and, second, that the remainder of its profits are pro-
rated to its several stockholders. 

The act further provides that the title of a corpora- 
tion organized under the. cooperative plan shall begin 
with "The" and end with "association," "company," 
"corporation," "exchange," "society," or "union." 
Everything in the 'act shows that whatever business it 
did' was to be done on the cooperative plan, and its busi-
ness was in no way connected with the banking system. 

Again in 1923 the Legislature passed another act, 
No. 627, amending the banking act, the title to which is 
as follows : "An Act to Amend Act 113 of the 'Acts of 
the General Assembly of 1913, entitled 'An Act for the 
Regulation and Control of Banks, Trust Companies and 
Savings Banks' as amended." 

Section 19 of act 627 of the Acts of 1923, provides 
as follows : "Nothing in this act shall repeal, modify 
or in any manner affect act 632 of the Acts of the Gen-
eral Assembly of 1921, approved March 29, 1921, nor 
shall it affect any bank or other corporation organized 
therminder, and -said act 632 and every part thereof 
shall stand and Ibe in full force and effect the same'as if 
this act had not been passed." 

It is clear that when act 88 was passed, and all times 
prior thereto, the Bank' Commissioner had no super-
vision or control over associations formed under the 
cooperative act, and had no connection with such associa-
tions. We think therefore that it is clear that when act
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88 uses the word "bank" it means a bank .under the 
supervision of the Bank Commissioner, and has no refer-
ence to cooperative associations. 

Under the cooperative plan no person is allowed to 
own or have an interest in more than 10 per cent. of the 
capital stock of such corporation, and voting upon all 
questions shall 2be by members 'and not by stock. The 
organization, management, control and purposes of an 
association organized under the - cooperative plan is 
wholly different from the organizations, management, 
control and purposes under the general banking law. 

There is, we think, no conflict between the provisions 
of act 88 and the provisions of act 632 of 1921. 

Appellee calls attention to 57 C. J. 903, and says 
that in some jurisdictions such a clause is referred to 
as an express repeal. The clause. referred to in C. J., 
cited by appellee, was the clause that." all laws and parts 
of laws in conflict or all acts and parts of acts inconsistent 
with the statute are repealed." There is no such pro-
vision in act 88. 

Section 12 of the act says that the act is cumulative 
and shall not repeal, but merely suspend any law in 
conflict therewith. There is no repealing clause found 
anywhere in act 88. Therefore, so far as this citation 
is concerned, it has no application, because it could be 
neither express nor implied , repeal, when no such clause 
is found in the act. It coulcl not suspend the act by 
implication because there is no conflict, as we conclude 
that the word "bank" used in act 88 necessarily means 
the bank over which the Bank Commissioner has 
jurisdiction. 

• The contention by the appellee is that act 88, an act 
regulating the banking department, suspends for two 
years the operation of the law regulating cooperative 
associations, without mentioning said law. The laws 
are on different subjects, and we know of no rule of con-
structiön that would kistify the conclusion that a law 
passed on one subject would suspend the operation of a 
law- on a different subject by implication, and without 
mentioning the law claimed to be suspended..
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• The-law -as to iMplied repeal is stated in 59 C. J. 
904, as follows : "An implied repeal is one which 'takes 
place when a neW law contains provisions which are 
contrary to, but do not expressly repeal, those of a 
former law. A statute, or a provision thereof, may .be 
repealed by implication. Whether it has been so re-
pealed. is a question of legislative intent. While such a 
repeal is not favored, nevertheless it must be recognized 
and accorded effect where it is apparent that it was. 
intended. Conversely, there is no room for repeal by 
implication where no legislative intent to repeal is indi-
cated or expressed, or an intent not to repeal is apparent 
or manifest." 

The same authority also states: "The repeal of 
statutes by implication is not favored. The courts are 
slow to hold that one statute has repealed another by 
iMplication, and theY will not make such an adjudication 
if they can avoid doing so consistently or on any reason- . 
able hypothesis, or if they can arrive at another result 
by 'any construction which is fair and reasonable. Also, 
the courts will not enlarge the meaning 6f one act in 
order to h6ld that it repeals another by implication, nor 
will they adopt an interpretation leading to an adjudica-
tion of repeal by implication unless it is inevitable, and 
a very clear 'and definite reason therefor can be assigned. 
Furthermore, the .,courts will not adjudge a statute to 
have been repealed by impliCation unless a legislative 
intention to repeal or supersede the statute plainly and 
clearly appears. The implication must be clear, neces-
sary and irresistible." 59 C. J. 905 et seq. 

Keeping these rules of interpretation in mind; it 
seems clear to us that there was no intention on the 
part of _the Legislature to repeal or suspend the Act: 
of 1921. , 

Appellee concedes that if the Legislature did not 
intend that act 88 should have reference to all banks 
but only some banks, then there is no conflict. There is 
no repugnancy, and there was no intention to repeal or 
suspend any part of the provisions of the Act of 1921, 
relative to cooperative banks.
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Appellee calls attention to 59 C.. J. 958, § 570: That 
section prOvides " While the intent of the Legislature 
is to be found primarily in language of the statute, 
where such language is vague, ambiguous, or. uncertain, 
the' coUrt may look, not only to language but to the 
subject-matter of the act, the object to be accomplished, 
or the purpose to be subserved ; it may also look in this. 
connection to the expediency of the act, or its occasion 
and necessity, the remedy provided, the condition of the 
country to be affected by the act, the consequences fol-
lowing upon its enactment, or various extrinsic matters 
which throw some light on the legislative intent." 

These things are to be considered where the language 
of the statute. is vakue, ambiguous or. Uncertain. Under. 
this authority we think it is proper to take into . con-
sideration that the two acts are for wholly different pur-
poses ; the one having reference to the banking system, 
and the other to cooperative associations, and certainly 
it cannot be said when these things are considered that 
it is clear and inevitable that the Legislature intended 
the Act of 1921, the act which autherizes cooperative 
associations, to be suspended by act 88. 'As to whether 
it is wise or unwise legislation is a matter for the Legis: 
lature and not for the courts. 

R. C. L. • states the ruleS as folloWs : "The inten-
tion 'and meaning of the Legislature must primarily be 
determined from the language of the statute itself, and - 
not from conjectures aliwn,de. ' No motive, purpose, 
or intent can be imputed to the.Legislature in the enact-
ment of a law other than such as are apparent upon the 
face and to be gathered from the terms of the law'itself." 
25 R. a L. 961 et -seq.	• • 

" The respolisibility for the justice or wisdom of 
legislation rests: :with • the Legislature,. and it is . the 
province of the coUrts to constrne, not to make, the laws. ".. 
25 R. C. L. 964. 

This court Itas -many times announced the principles. 
and rules governifik the courts in the construction of 
statutes. We recently said:: "It is a well-settled prin-
ciple of statutory -constrUction ' that repeals by implica-
tion, are not favored." La. Oil Ref. Co. v. Rainwater,
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183 Ark. 482, 37 S. W. (2d) 96; Ark. Tax.Cotrthnission v. 
Crittenden County, 183' Ark. 738, 38 S. W. (2d) 318. 

We should consider the two acts, the banking act 
and the cooperative act, legislating upon entirely dif-
ferent subjects, and consider the purpose of each act 
in order to arrive at the intention of the regislature. 
Rose v. W. B. Worthen Co., 186 Ark. 205, 53 S. W. (2d) 
15 ; Rural Special School Dist. No. 19 v. Special School 
Dist. No. 37, 186 Ark. 370, 53 S. W. (2d) 579. 

We said in a recent case : " Such a construction 
ought to be put upon the statute as may best answer tbe 
intention which the lawmakers have in view, and this 
intention is sometimes to be collected from the Cause or 
necessity of making the statute, and sometimes from 
other considerations ; and, whenever such intention can 
be discovered, it ought to be followed with reason and 
discretion in the construction of the statute, although 
such construction seems contradictory to the letter of 
the statute." Koser v. Oliver, 186 Ark. 567, 54 S. W. (2d) 
411 ; Broadway-Main Street Bridge Dist. v. Taylor, 186 
Ark. 1158,57 S. W. (2d) 1041. 

- The fact that the acts are for wholly different pur-
poses, the fact that the Legislature has uniformly treat-
ed them as separate and distinct acts, covering separate 
and distinct subjects, together with the fact that no men-
tion is made of the act of 1921, the act providing for coop-
erative associations, and the fact that the Bank Commis-
sioner at the time of the enactment of act 88 had no 
supervision over associations created by the act of 1921, 
all, seem to indicate that the Legislature did not intend 
to repeal or suspend the act . of 1921. It would have 
been an easy matter to mention the act of 1921, and 
since this was not done, and the acts had always been 
treated as relating to different subjects, we think there 
was no manifest intention of the Legislature to repeal 
the act of 1921. In fact, act 88 did not undertake to 
repeal any act, but only to suspend acts in conffict. 

The decree of the chancery cOurk is reVersed, and 
the cause remanded with directions to sustain the 
demurrer.
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BUTLER, J., (concurring). I agree to the opinion 
written by Mr. Justice MEHAFFY, but go further and think 
the court should have defined the powers of the associa-
tion. I take this view because, while the opinion does not 
warrant it, associatiOns formed under act No. 632 of the 
Acts of 1921 may assume that they are authorized to do a 
general banking business. This position, if taken, is not 
warranted by any reasonable interpretation of that act 
when it is viewed in the light of, and considered in con-
nection with, contemporaneous legislation. 

At the session of the General Assembly at which act 
NO. 632, supra, was passed, the Legislature, by act No. 
496, covered the entire field of the control of bankS and the 
manner in which their affair§ miglit be conducted, and, as 
there was no reference made to this legislation by act 
No. 632, wliich was approved only three days later, it is 
clear that the Legislature did not intend to clothe coopera-
tive associations with the power to carry on the business 
intrUsted to banks. In arriving at the meaning of any 
statute, it should be placed beside other relevant statutes 
giving it a meaning and effect derived from the combined 
whole (State v. Sewell, 45 Ark. 387), for the Legislature 
must be presumed to have had knowledge of existing stat-
utes and to have had reference thereto when dealing with 
any subject embraced in prior acts and intend the provi-
sions of later. statutes to be read in the light of the pro-
visions of the former relating to the same subject. This is 
especially true where the statutes were enacted at the 
same session of the Legislature. Ex parte Trapnall, 6 •
Ark. 9 ; Town of Benton v. Willis, 76 Ark. 443, 88 S. W.

1000 ; Lonoke County v. Reed, 122 Ark. 111, 182 S. W. 563.


The nature of the association, its membership, voting 

power and manner in which its income is to be disbursed 

is pointed out in the opinion. The act itself defines co-




operative associations as "a business concern that dis-




tributes the net profits of its business by : First, by the

payinent of a fiXed dividend upon its stock ; the remainder

of its profits are pro-rated to its several stockholders 


-upon their purchases from, or sales to, said concern, or 

both such purchases and sales." By section 2, it is pro-



vided that twenty or. more, persons may form the associa-
tion "for the purpose of conducting any agricultural, 
dairy, mercantile, banking, mining, manufacturing, or 
mechanical business on the cooperative plan."	. 

When the definition quoted is reb.d in connection with 
the grant of power, .the real reason and purpose of the 
act is better understood. This was to give groups of in-
dividuals an opportunity to •o-ordinate their efforts, 
provide for collective bargaining and share the profits 
of the enterprise. conducted. The conduct of any- of the 
acts named is- ancillary and in aid of this main purpose, 
and the right to pursue and perform these is not unliinited 
but is to be confined within the bounds-of the association's 
membership where .such acts comprise the engaging in 
any business clothed with a publie interest, and, as sUch, 
subject to regulation and. supervision by the State.-Banks 
are such institutions over which, by appropriate legisla-
tion, the State had exercised its powers of regulation 
prior to the passage of act No. 632. Therefore, the bank-
ing Misfiles§ mentioned in that act must be deemed to be 
different from the business conducted by a bank properly 
so-called and of a special . and restricted character,limited 
solely to the member§hip from which perhaps it may 
receive deposits and make loans to the members, but has 
no power to engage in the business-of a bank which deals 
with the public generally and which was created and 
regulated by existing laws. 

I am authorized to state that JOHNSON, C. J'., joins 
in the views I have expressed.


