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Opinion delivered February 19, 1934. 
1. AUTOMOBILES—NEGLIGENCE.—Whether a bus driver negligently 

drove upon a double curve at an unreasonable speed on the 
- wrong side of the road and made no effort to stop after dis-
covering an approaching automobile held for the jury. 

2. AUTOMOBILES—NEGLIGENCE—BURDEN OF PROOF.—In an action for 
'death of a motorist alleged to be due to "negligence of a bus 
driver, the burden was on the plaintiff to prove the alleged negli-
gence. 

3. EVIDENCE—OPINION OF EXPERT.—A mechanic who had operated 
cars 20 years,•and was qualified to testify about emergency and 
hydraulic brakes, was competent to give his opinion as to the 
distance within which a bus equipped with hydraulic and ether-
gency brakes could be stopped under conditions shown by the 
evidence, held not error though the witness had never seen the 
bus tested. 

4. EVIDENCE—RES GESTAE.—Testimony that some 15 or 20 minutes 
after a collision between automobiles that a witness, in response 
to decedent's inquiry regarding the blame, told him that "they 
all say it was your fault; you were on the wrong side of the 
road," held properly excluded, not being part of res gestae,and 
being hearsay. 

5. TRIAL—INSTRUCTIONS CONSIDERED AS A WHOLE.—An instruction 
authorizing a recovery if a motorist's death was caused by a 
bus driver's negligence was not error where contributory negli-
gence was covered by another instruction and the jury were 
told that all of the instructions taken together constituted the 
law in the case. 

6. TRIAL—INSTRUCTION ASSUMING FACTS.—Where undisputed evi-




-	 dence established that decedent sustained fatal injuries in a

collision, an instruction assuming that fact was not error.
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7. AUTOMOBILES—CONTROL OF CAR.—An instruction that a motorist 
must keep his car under control so as to be able to stop if neces, 
sary to avoid injury to others when danger is apparent and that 
if a bus driver discovered a motorist's peril and could have 
avoided a collision by the exercise of ordinary care and failed to 
do so, he was negligent, held correct. 

8. TRIAL—REPETITION OF INSTRUCTIONS.—It was not error to refuse 
an instruction upon contributory negligence if another and correct 
instruction on that issue was given. 

Appeal from Carroll Circuit Court, , Eastern Dis-
trict; John S. Combs, Judge; affirmed. 

Festus 0. Butt, for appellant. 
C. A. Fuller, A. J. Russell, Jr., and J. W. Trimble, 

for appellee. 
MEHAFFY, J. On November 15, 1932, W. L. Sneed, 

who lived at Berryville, Arkansas, was on his way to 
Eureka Springs, driving a Ford car, which collided with 
a bus belonging to appellant, which was being. driven in 
the opposite direction. W. L. Sneed died a few hours 
after the collision from injuries received when his car 
and the bus collided. Suit was brought by the adminis-
tratrix, Grace Sneed, for damages for the injury and 
death of her husband. 

The complaint alleged that the appellant is a corpo-
ration and was operating the bus at the time of the colli-
sion as a common carrier of passengers from Fayette-
ville through Eureka Springs to Berryville; that, at the 
time of the collision and injury, the bus of appellant was 
being driven at an unusual and dangerous rate of speed, 
and without due care and caution for the safety of de-
ceased and other persons upon the highway; that the 
driver of said bus negligently and carelessly propelled 
and drove the said bus against the car in which the de-
ceased .was riding, and, as a result of the negligence of 
the driver of said bus, the said deceased received the in-
juries which caused his death; that at the time deceased 
was in the exercise . of due care and caution for his own 
safety, and that the injury received by him was caused 
solely by the negligent failure of appellant through its 
agents, servants and employees to operate said bus with 
care and caution, and with due regard for the safety of
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the deceased ; that said automobile bus was traveling 
along and upon the highway at an unusual, reckless and 
dangerous rate of speed, and, immediately prior to the 
meeting with the deceased, the driver of said bus negli-
gently and carelessly lost control of said bus, and thereby 
propelled the same against the automobile occupied by 
deceased, resulting in the injuries and death of deceased; 
that the deceased, W. L. Sneed, left surviving him his 
widow, Mrs. Grace Snee'd, a daughter 17 years of age, a 
son 20 years of age, and another son 12 years of age', as 
the next of kin and heirs at law ; that prior to the injury 
said Sneed was a , strong, healthy, able-bodied and indus-
trious man, and was contributing all his earnings, except 
a small amount necessary for his own maintenance, to the 
support, care and comfort of his -Wife and children: 

There was a trial by jury, and a verdict and judgment 
for the appellee, Mrs. Sneed, in the sum of $3,000, and a 
verdict and judgment in favor of the estate in the sum 
of $2,000. The case is here on appeal.	. 

It is earnestly insisted by the appellant that there 
is no . evidence to support the verdict, and no evidence 
showing negligence on the part of the bus driver. A map, 
or diagram, was introduced in evidence, and the evidence 
shows that the collision occurred at a curve. The de-
ceased, Sneed, was traveling from Berryville to Eureka 
Springs, and, according to the evidence, the accident oc-
curred just after Sneed had entered into the curve. The 
road at that place curved to Sneed's right, and Sneed 
should have been on the right-hand side of the road, next 
to the mountain or bluff. The bus driver who was going 
in the opposite direction, if he was on the right side- of 
the road, as he should have been, would have been at the 
outside part of the curve, and, according to the diagram 
and evidence, there was ample room for the cars fo pass. 
It was snowing and sleeting; the bus driver was coming 
downhill, and Sneed was going uphill. 

Mitchell, the bus driver, testified that there is a 
double curve where the accident occurred, and, before he 
got around, he saw the other car coming facing him, not 
yet around the curve, and ,still below him. He testified
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that he was on his side of the road, and did not start to 
slow down, but thought the driver of the other car would 

- honk as he came around closer. He then applied his 
brakes and sounded his horn, and Sneed came righf on 
and hit him, and that was on the tight side of the road. 
He testified that the grade was a steep one; that, when he 
first saw the approaching car, before he got to the second 
curve, and making the left turn, the other car was at -a 
point designated as "B" on the diagram, which is, seine 
distance O'ñ the road toward Berryville; that, when he 
saw the other car coming gtraight against him, he ap-
plied his brakes and sounded his horn. He also' testifies 
that the cars hit, and for the time being there was a stop ; 

•then the bus gradually pushed the car diagonally across 
the road downhill: He said that he approached the place 
of the accident driving at 'from 20 to 30 miles an hour. 
He had hydraulic brakes, and fiist applied'them, and then 
used his emergency brakes. It caused the bus to skid 
some, and cut the speed, and at the moment of impact 
he said he was going about 10 miles an hour. The hy-
draulic brakes applied to all four wheels, and would not 
cause a skid. The bus had dual or double wheels in the 
rear. Witness said that coming down the grade on his 
left or the north side of the road was a mountainside, 
and on his right a sharp drop. He then describes the 
damage to the cars,..and says that the bus pushed the 
other car down the road to the 'embankment. This wit-
ness testified that he left Eureka Springs driving at 20 to 
30 miles an hour ; that he did not have a schedule under 
which he drove 50 to 60 miles an hour, but the buses are 
governed at 40 miles an hour. Witness supposed the 
bus weighs about 7,000 pounds, and he was going 25 or 
30 miles an.hour. The natural ;tendency of the bus was 
to lean toward the bank. When he first saw the Ford 
corning, he did not slow up because he thought it was 
going to turn away, but as he 'came nearer he applied 
his brakes. Witness was asked .the question : "If you had 
applied your brakes you could have avoided the collision 
at that time?" and he answered, "I could hai-e stopped, 
maybe; I don't know." He testified that it was easier to
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stop a car with hydraulic- four-wheel brakes than where 
it had only two brakes. 

Witness Denny testified that he paid little attention 
to the size of the bus, but that it was eight or ten times 
larger than the Ford, and would weigh six or seven times 
as much. Witness found the car against the bank, and 
thought the collision occurred about 50 feet diagonally 
up the road from where the car was ; saw glass about two 
or two and a half feet on the north or right-hand center of 
the road going toward Eureka Springs. This witness also 
said, from where the glass was, the big car came kind of 
diagonally off until it took the little car against the bank. 
Witness traced the tracks to the middle of the road. The 
hind wheels were two feet south of the middle, and the 
front wheels were two feet north of the middle. Witness 
said the bus coming down the grade at 25 or 30 miles an 
hour could have been stopped in 75 feet. He testified 
that the Ford would weigh about 2,300. 

Other witnesses testified about the condition at the 
place of the accident, and about the tracks of the bus 
coming diagonally across from the right side to the left 
side of the road. 

All of the evidence shows that, when the cars had 
stopped, the Ford car was against the bluff. This bluff 
was on the right side of the road, the way Sneed was 
going. Several of the witnesses testified that the bus 
went diagonally, across the road from the driver's right 
to the left side, and pushed the Ford against the bluff. 
The evidence shows that it was snowing and sleeting, and 
the road was slick. 

There was considerable evidence in addition to what 
we have set out tending to show the condition of tbe 
road, the situation of the cars after the collision, and the 
tracks made by the bus. We think, however, that, from 
the evidence above set out the jury could have found 
that the driver of the bus was going down grade on a 
slippery road at the rate of speed of 30 or 35 miles an 
hour ; that he was not on the right side of the road, and 
that he ma'de no effort to stop immediately upon discover-
ing Sneed coming from the other direction. In other
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words, we think the evidence as to the negligence of the 
bus driver was sufficient to submit this question to the 
jury, and the jury's finding on conflicting -evidence is con-
clusive here, although we might think it was against the 
preponderance of the evidence. It would serve no useful 
purpose to set out the evidence in detail, for the reason 
that the finding of the jury on conflicting evidence is con-
clusive here. The burden of proof was, of course, upon 
the appellee to show that appellant was guilty of neg-
ligence. 

Appellant contends that the court erred in asking 
witness Denny the following question, and permitting him 
to answer it. "Assuming that the bus has an . emergency 
brake, and from the size of the car you observed and the 
direction you gave the jury, and it weighing 6 or 7 times 
as much as the small car, and the character of the road 
you observed, state whether or not, if that car had been 
running at a reasonable rate, 20 to 30 miles an hour, 
down hill, that it could have been stopped within a rea-
sonable distance with the application of the emergency 
brake." The witness answered: "Within a distance of 
75 feet." The evidence shows that Denny is a mechanic 
in a Ford garage at Berryville, and has operated cars 20 
or 25 years. We do not think there was any error in per-
mitting the question and answer. He certainly qualified 
himself to testify about emergency brakes and hydraulic 
brakes, and the effect that their application would have 
on a car. 

Appellant, in this connection, calls attention to the 
case of Malvern ce 0. R. Rd. Co. v. Smith, 181 . Ark. 626, 26 
S. W. (2d) 1107. In that case it was urged that the court 
committed error in permitting witnesses to express an 
opinion as to what the damages were without stating.the 
facts upon which the opinion was based, and the con.rt 
said: "We think no error was committed in permitting 
the witnesses to express -their opinion where it was shown 
that they had some knowledge of the facts about which 
they testified." The court also said in this connection : 
"Whether- a witness has such knowledge of the facts 'as 
to make his opinion of any value is a question largely
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within the discretion of the trial judge, and the value of 
such testimony may be tested by cross-examination of 
the witnesses as to the facts upon which the opinion is 
based." 

In the instant case the witness testified about his 
experience and qualification, and especially with refer-
ence to the effect of emergency and hydraulic brakes, and, 
even if he had never seen them tested on a large bus, -still 
he could give his opinion as to what the effect would be, 
if he had experience in the use of such brakes on other 
cars.

In the other case referred to by appellant, Newport 
Mfg. Co. v. Alton, 130 Ark. 542, 198 S. W. 120, the couit 
announced the rule that where experience and observa-
tion in the special calling; of the witness gives him knowl-
edge of the subject beyond that of persons of common 
knowledge, his evidence is admissible. Certainly the wit-
ness, Denny, had had experience and observation that 
gave him knowledge beyond that of a person of common 
knowledge. See also Dardanelle Pontoon& Bridge Turn-
pike Co. v. Crown, 95 Ark. 284, 129 S. W. 280. 

"Whether or not the qualification of a witness with 
respect to knowledge or special experience is sufficiently 
established is a matter resting largely in the discretion 
of the trial court, whose determination is usually final 
and will not be disturbed by an appellate court except in 
extreme cases where it is manifest that the trial court has 
fallen into error or has abused its discretion, and that 
prejudice to the complaining party has resulted, even 
though the appellate court might have decided differently 
if the question had been presented to it in the first in-
stance." 22 C. J. 526. 

Appellant next contends that the court erred in 
excluding the testimony of McCall, who testified that he 
arrived at the scene of the accident about 15 or 20 min-
utes after it happened, and talked to Sneed. Sneed asked 
him whose fault it was, and witness said : "They all 
say it was your fault ; you were on the wrong side of the 
road." He testified that Sneed made no reply. This 
testimony, appellant insists, was a part of the res gestae. 
Sneed's question may have been, but certainly the state-
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ment of the witness was no part of the res gestae, and 
was inadmissible. That statement of the witness was 
purely hearsay and was inadmissible.' 10 R. C. L. 980. 

Appellant next contends that instruction No. 7 is 
erroneous and should not have been given. Instruction 
No. 7 authorized the jury to find for the plaintiff if the 
defendant negligently operated the bus, and by reason 
of said carelessness and negligence, struck the Ford car 
driven by Sneed and fatally injured Sneed. This instruc-
tion also told the jury : "If you fail to so find, you 
should find for the defendant." 

But in instruction 12 given by the court, after hav-
ing defined " ordinary care" anct "negligence," the court 
said that if Sneed, at the time of the injury was also 
guilty of negligence which caused or contributed to the 
injuries complained of, the verdict should be for the 
defendant.	 • 

Instruction No. 7, standing alone, would be er-
roneous, and the court said to the jury at the close of the 
instructions : "Gentlemen, I have been asked to•state 
to you that no one of these instructions is the law, but 
all the instructions taken together Constitute the law in 
this case." 

Appellant urges that instruction No. 8 on the meas-
ure .of damages assumes as a fact without regard tci the 
testimony or what a jury might think about it, that some 
injuries had been inflicted. We do not think the instruc-
tion is subject to this objection, but if it were. it would 
not be erroneóus. 

Dr. J. F. John testified that he attended Sneed about 
three or four o'clock on the day of the accident, examined 
and treated him; that both arms , and both legs were 
broken and crushed, and various injuries on head and 
body; that he died about 6 P. M.; suffered conscious pain 
and anguish as much as any man witness ever saw. There 
was no dispute about his injuries, and, where a person 
has both legs and both arms crushed and other injuries -
inflicted, it would riot be erroneous even if the court as-
sumed that some injuries had been inflicted. The court, 
however, did not assume that in said instruction.
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Appellant also objected to the court's instructing the 
jury as to the form of the verdict, but we find no error 
in this instruction. Appellant next contends that instruc-
tiim. No. 13, given by the court, is erroneous. We do not 
think the instruction as given by the court is open to the 
objection made by appellant. The instruction is as fol-
lows : "Ordinary care requires of every man who drives 
a motor vehicle upon a public highway to keep a lookout 
for vehicles or persons who may be upon the highway 
and to keep his motor vehicle under such control as to be 
able to check the speed or stop it if necessary, to avoid 
injury to others when danger is apparent ; and, if in this 
case you should find that the driver of defendant's auto-
mobile bus discovered the peril of deceased Sneed, and, 
by the exercise of ordinary caution and care, could have 
avoided a collision, and.failed to do so, then, in that event, 
he would be guilty of negligence." 

This court said in the case of Madding v. State, 118 
Ark. 506, 177 S. W. 410: "Neither did the court err in 
telling the jury that it was the duty of the defendant to 
keep his machine under such control as to check the speed 
or stop it absolutely if necessary to avoid injury to others 
where danger could reasonably be expected or was ap- - 
parent." 

The instruction in the instant case stated to the jury 
that it was the duty of a person driving an automobile 
on the highway to keep his vehicle under such control as 
to be able to check the speed or stop it if necessary to 
avoid injury to others when danger is apparent. 

In the case of Smith Ark. Traveler Co. v. Simmons, 
181 Ark. 1024, 28-S. W. (2d) 1052, objection was made 
to the instruction given in that case. The instruction 
there given and approved was as follows : "Ordinary 
care requires of every man who drives a motor vehicle 
upon a public street to keep a lookout for vehicles or 
persons who may be upon the street, and to keep his 
motor vehicle under such control as to be able to_check 
the speed or stop it absolutely if necessary to avoid in-
jury to others when danger may be expected or is appar-
ent." The court did not err in giving instruction No. 13.



• Appellant objects to some other instructions, par-
ticularly to appellant's requested instruction "B." This 
instruction was modified by the court by striking out the 
word "partly." The instruction, as requested stated that, 
if the collision that occurred was due solely or partly to 
the fault of Sneed, the verdict should be for the defend-
ant. The court modified said instruction by striking out 
"partly." It then read, "if the collision that occurred 
was due solely, to the fault of Sneed." The instruction 
as requested should have been given, but, for the fact 
that the jury had already been told in the instruction 
immediately preceding this that, if Sneed was guilty of 
negligence which caused or contributed to the injury, 
plaintiff could not recover. There was no occasion to tell 
them in another instruction the same thing, and the in-
struction as given, No: 15, was, of course, correct. Sneed 
could not recover if his negligence was the sole cause.. 

After a careful examination of all the instructions 
requested, given and refused, we are of opinion that the 
court did not err either in giving or refusing to give 
instructions. The questions involved were submitted to 
the jury on correct instructions, and it was therefore a 
question of fact to be determined by the jury as to 
whether appellant was guilty of negligence, and as to 
whether Sneed was guilty of contributory negligence, 
and the jury's verdict on these questions is conclu-
sive here. 

We find no error, and the judgment is affirmed.


