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Opinion delivered February . 12,1934. 
EVIDENCEL—RES oEsTAE..-7Contemporaneous ' declarations concern-
ing a collision between a street car and an autoniobile„ not being 
.mere narratives of past events, are competent evidence where 
they constituted a part of the transaction and explain the circum-
stances under which the collision occurred.	 . 

2. EVIDENCE—RES " GESTAE.—Statements by the driver . of an automo-
bile in which planitiff was riding and by another,-showing . a warn-

,	 ing of the collision and the driver's inability to' avoid the colli-
sion, made a few seconds before the collision occurred, -held ad-

) missible as part of, r es gestae. 
3. TRIAL—APPLICATION OF INSTRUCTIONS TO CASE.—Objection that an 

instruction in a personal injury case took no *account of plaintiff's 
contributory negligence is not sustainable where-there was no evi-
dence requiring that issue to be submitted., 

4. NEGLIGENCE—LAST CLEAR CHANCE.—Failure to use 'due care after 
discovering another's peril is the proximate cause of injury to 
the other if proper care, after such discovery, would ' have averted 
the danger. 

5. DAMAGES—PERSONAL INJURIES.—An award of $2,200 damages to . a 
69-year-old woman causing much pain and -permanent injuries 
held not excessive..	 :
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6. DAMAGES—INSTRUCTION AS TO MEDICAL EXPENSES.—An instruction 
permitting a recovery for future medical expenses and attention 
was authorized by proof of plaintiff's condition and prior expendi-
tures for medicine and medical attention. 

Appeal from Saline Circuit Court; Thomas E. Toler, 
Judge; affirmed. 

Rose, Hemingway, Cantrell & Loughborough, N. A. 
McDaniel and J. W. Barron, for appellant. 

Paul E. Talley and W. A. Utley, for appellee. 
SMITH, J. The testimony at the trial from which this 

appeal comes is in irreconcilable conflict as to the cause 
and extent of the injury, to compensate which a verdict 
was returned by the jury in plaintiff's favor for the sum 
of $2,200. 

The testimony in appellee's favor, which we must 
assume was credited by the jury, is to the following effect: 
She was riding as a guest in an automobile traveling east 
on Markham Street, in . the city of Little Rock. Automo-
biles were parked along and adjacent to the sidewalk on 
the south side of Markham Street. Two other lines of 
automobiles, approaching the intersection of Main and 
Markham streets, had halted on account of the adverse 
signal light. One line of automobiles was traveling along 
the street car track on the south side of Markham Street 
with a small space between them and the automobiles 
parked adjacent to the sidewalk. The third line of auto-
mobiles was nearer the center of Markham Street, and 
plaintiff was riding in one of them. A street car, moving 
north on Main Street, had made the turn into Markham 
Street, and was proceeding west along that street, when 
it ran into the automobiie in which plaintiff was seated. 
She was riding on the rear seat, and was injured by the 
impact. The motorman did not observe the condition of 
the traffic as he made the turn into Markham Street, but 
was apparently engrossed in something-he was looking 
at in a hotel at the street corner. 

The wife of the driver of the car, who was riding on 
the front seat with him, was permitted to testify that she 
said to her husband just as the impact was about to 
occur, "Lookout, the car is going to hit us," and he was 
permitted to testify that he replied, "I can't help if; I
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can't mOve for that other car." Objection was made to 
this testimony, and its admission is assigned as error. 

It is also insisted that error-Was committed in giving 
certain instructions at the request' of the plaintiff. It 
may be said, in this connection, that all the instructions 
requested by defendant were given except a peremptory 
instruction, which directed the jury to return a verdict for 
the defendant. 

It is earnestly insisted that error was committed in 
the admission of the testimdny just quoted, it being con-
tended that the m'a. xini, Res inter alios ada alteri nocere 
non debet, renders it incompetent. 
- In the case of Royal Neighbors of America v. Mc-
Cullur, 144 Ark. 447, 222 S. W. 708, the maxim was ap-
plied in holding incompetent the .tes. timony, of the husband 
of the insured person to the effect that he had sent his 
wife the money. with which to pay the insurance premium 
in question, and had insisted on her paying her -lodge 
dues for the remainder of the year, the purpose of the 
testimony being to show that her attention had been 
called to the importance of paying the dues and,that.she 
had the money with -which .to make the payment.. 'We 
there quoted , from; Broom's , Legal Maxims, (8th ed.) 748, 
the following statement of the law : On the: principle 
of good faith and mutual convenience, a. man's own aCts 
are binding upon himself, and are, as well as fiis conduct 
and declarations, evidence against him; yet it wthird not 
only be highly inconvenient, but also manifestly unjust, 
that a man should be bound by the acts of mere unauthor-
ized strangers ; and, if a party ought not to be bound by 
the acts of strangers, so neither ought their act g, or con.: 
duct to be used as evidence against hina." 

It is obvious that the testimony there held incompe-
tent had no direct probative value as tending to show that 
the payment of dues had actually been made, but showed 
only that the insured had the funds with which• to pay, 
and that her attention had been called to the necessity 
for, making the payment.	-	- 

Here the testiinony to which objection is made has a 
direct and immediate connection with the • collision oeea-
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sioning the injury. It-was a warning given that the col-
lision was about to occur, and the reply to the warning, 
made as the collision occurred, explained the helplessness 
of the driver of the car to prevent it. The warning and 
the response may therefore be said to be a part of. the 
res gestae. 

In the case of Beal-Doyle Dry, Goods Co. v. Carr, 85 
Ark. 479, 108 S. W. 1053, the remark of a boy, so young 
that he himself was incompetent as a witness, made 
directly after the injury occurred, was held competent. It 

,was insisted that the child's remark was a mere narrative 
of what had occurred, and was . inadmissible for that rea-
son. In overruling the objections to the admission of this 
testimony, it was said: "It is contended on behalf of 
appellee that the testimony was .not admissible for the 
reasons (1) that the declaration of the boy was a narra: 
tive of the incident and not a part of the res gestae, and 
(2) that the tender age of the child rendered his state-
ments, even though admissible as a part of the 'res gCstae, 
incompetent... It is not easy, always, to determine . when a 
declaration is a part of the res gestae. "Lis dependent 
upon tile particular circumstances under which the dec-
laration is made. This court, in Clinton v. Estes, 20 Ark. 
225, said: 'It may be difficult to "determine at all times 
when declarations shall be received as a part of the res 
gestae. But when they explain and illustrate it, they are 
clearly admissible. Mere narratives of past events', hav-
ing no necessary connection with the act done, would not 
tend to explain it. But the declarations may properly 
refer to a past event as the true reason of the present 
conduct.' " 

The cases and authorities there reviewed and cinoted 
from convince us that the testimony was competent as 
being a part of the ineident, and aS explaining The cir-
cumstances under which it had occurred. Arkansas Val-
ley Trust Co. v. Mallroy, 97 Ark. 160, 133 S. W. 816; Pub-
lic Utilities Corporation of Arkansas v. Cordell, 184 Ark. 
878, 43 S. W. (2d) 746. 

The instructions are discussed at great length, and 
a discussion of the objections made to them would pro-
tract this opinion unduly and would involve the considera-
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tion of no legal principle which has not already been 
definitely settled, 

The essence of these objections is that the instruc-
tions take no account of the contributory negligence of 
the plaintiff, and improperly invoke the doctrine of the 
"last clear chance." 

As to the first objection, it may be said that it is vir-
tually conceded that the plaintiff was guilty of no negli-
gence contributinc, to . her injury. The concession is not 
expressly made, but it need not be, .as there was no testi-
mony to require the submission of that question. The 
plaintiff had no . control over the automobile in which she 
was riding. It is true she might have warned the driver 
that a collision was about to occur, but that warning was, 
in fact, given by the driver's wife, and serious objection 
was made to its competency, as appears from what we 
have just said. Any additional warning by the plaintiff 
would have been unavailing. A younger and more ath-
letic person might have escaped from the car to a place 
of safety. But the plaintiff was sixty-nine years old, and 
an effort to leave the car might have caught her off bal-
ance and the impact might have resulted in consequences 
much more serious than those sustained. However, the 
instructions given at the request of the defendant told 
the jury that, if negligence on the part of the plaintiff 
proximately contributed in any degree, however slight, 
to the happening of the collision, a verdict should -be re-
turned for the defendant. 

The jury was told, in an instruction to which objec-
tion was made, that if "* * * the person in charge'of said 
street car discovered the position of said automobile and 
the perilous condition of the occupants thereof, or could 
have discovered same by the exercise of due care, that it 
becaine the duty of the operator of said street car to use 
all reasonable means within his power, consistent with the 
safe operation of said street car, to avoid the striking of 
said automobile, and, if he failed to exercise such pre-- 
caution after he discovered, or could have discovered, 
such peril, and you should further find by a preponder-
ance of the testimony that the injury to plaintiff, if any, 
was caused by such failure on-the part of the-operator of
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said street car, then your verdict should be for the 
plaintiff." 

The objection is made to this instruction that it sub-
mits the case upon the "last clear chance" doctrine. It is 
argued that this doctrine cannot be applied to the facts 
of this case, and that " the ordinary rules of negligence 
and contributory negligence alone control." And further, 
it is insisted that : " The doctrine of last clear chance pre-
supposes prior contributory negligence on the part of 
the plaintiff which has ceased activity, and that, as a 
result of such contributory negligence, the plaintiff is in 
a position of p-eril or danger from which he cannot escape 
by the exercise of ordinary care, and that the defendant 
then had, or by the exercise of ordinary care could have 
had, an opportunity to avoid the accident or injury, and 
failed to do so." 

The doctrine known as that of "last clear chance" is 

well defined and requires no discussion. At § 398, vol. 1,

of White's Personal Injuries on Railroads, it is said that

the rule "may now be stated to be well established 

that the injured person, or his representative, may re-




cover damages for an injury resulting from the negli-




gence of the defendant, although the negligence, of the 

injured person exposed him to the danger of the injury

sustained, if the injury was more immediately caused by 

the want of care on the\ defendant's part to avoid the in-




jury, after discovering the peril of the injured person." 

It would appear to be a sufficient answer to appel-




lant's argument upon this subject to say that, if the fail-




ure to use care to avoid injuring the person whose negli-




gence had placed him in a perilous position was the proxi-




mate cause of the injury, when proper care, after discov-




ery of the peril, would have averted the injury, such fail-




ure to use proper care would likewise be the proximate 

cause of the injury to a person in peril without fault or 

negligence on his part, and we concluded therefore that 

y
re was no error in the instruction. 
Objections are urged to the instruction on the meas-

ure of damages ; but they require but little discussion. 
Two physicians who had examined and attended the plain-
tiff, testified that she had sustained permanent injuries,



and had suffered much pain, and the verdict for $2,200 
does not appear to be excessive. 

The objection is made that the instruction permitted 
a recovery to compensate " the necessary expenses in-
curred or to be incurred for medicine and medical atten-
tion, if any," without, as it is insisted, any testimony 
upon which to base a finding that additional expense 
for medicines and medical attention would be required. 
This, however, is not true if plaintiff's injuries are 
as- serious as her physicians testified they were. She 
testified that she still visited her doctor, and required 
medicines to ease her pain, and that from August 6, 1932, 
the date Of her injury, to May 15, 1933, the date of the 
trial of the cause, she had spent over $40 for medicines 
alone, and it is fairly inferable from the testimony that 
additional expenses f medicines and medical attention 
will be required. 

Upon the whole case, we find no prejudicial error, and 
the judgment must be affirmed. It is so ordered.


