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1. CONSTITUTIONAL LAW—OBLIGATION OF CONTRACTS.—In a mortgage 
foreclosure, an order of. the court fixing the minimuin price at 
which the lands may be offered for sale does not impair the obli-
gation of the contract created by the mortgage. 

2. MORTGAGES—PROTECTION OF MORTGAGOR'S RIGHTS.—In mortgage 
foreclosures the court has power to protect the rights of the mort-
gagor as well as those of the Mortgagee, if this may be reason-
ably done.. 

3. APPEAL AND ERROR—PRESUMPTION IN ABSENCE OF EVIDENCE.— 
Where testimony was heard in the chancery court . which was not 
brought into the record on appeal, it will be presumed that the 
decree conformed to the equities of the case. 

4. MORTGAGES—DECREE FIXING MINIMUM -PRICE.—In a mortgage fore-
closure, if sale cannot be had at the minimum price fixed in the 
decree, the court should make such additional orders as are neces-
sary to effect a sale. 

5. MORTGAGES—DECREE FDCING MINIMUM PRICE.—It is a proper exer-
cise of the court's discretion to fix a minimum bid that will be 
received at a foreclosure sale if the court is so advised as to 
enable it fairly to judge of the probable value of the property. 

Appeal from Miller • Chancery Court ; Pratt P. Bacon, 
Chancellor ; affirmed.	' 

James D. Ilead, for appellant.. 
Will Steel, H. M. Barney and Frank S. Quinn, for 

appellee.	 p 
SMITA, J. C. W. arid" 11. P. Fouke, being indebted to 

the State National Balk 'of Texarkana, Arkansas, in the 
sum of $32,000, evidenced by certain 'notes, executed-their 
trust deed to a trustee ,for said bank, whereby they con-
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veyed to said trustee approximately eight thousand acres 
of land. The trust deed was executed to secure the debt 
then due and_ any other debt thereafter incurred. The 
indebtedness secured not having - been paid, suit was 
brought to enforce payment, and a decree was rendered, 
which declared the amount then due the bank, and a fore-
closure of the lien of the deed of trust was ordered. 

It was decreed that the commissioner named for that 
purpose, in selling the lands, should first offer them for 
sale in 40-acre tracts, and should thereafter again offer 
them for sale at an upset price of $3 per acre, and the 
commissioner was directed to accept and make report of 
the sale which produced the largest sum of money. The 
'decree reciteS that, after the execution of the deed of 
trust, both grantors therein had died testate, leaving 
minor children as devisees, who had been made parties. 

The trustee has appealed from this decree, and it is 
urged for its reversal that its provisions in regard to the 
manner of selling the land are in contravention of law 
and render it void, and it is prayed that it be reversed 
with directions to offer the lands for sale to the highest 
bidder without limitation as to the minimum price at 
which it might be sold. It is urged that the decree ap-
pealed from operates to deprive the trustee of his con-
tractual right to subject the lands to sale, and thus im-
pairs the obligation of the contract which the deed of 
trust created and evidenced. 

It may be said that the practice has not prevailed to 
any considerable extent in foreclosure proceedings in 
this State to fix a minimum price at which the lands 
ordered sold may be offered for sale ; but we know of no 
law which prohibits this practice, nor do we think the 
procedure here attacked operates to impair the obliga-
tion of the contract created and evidenced by the deed of 
trust. The creditor is not denied the right to subject 
the mortgaged lands to sale. On the contrary, they have 
been ordered sold, and, if and when they have been sold 
pursuant to the decree, a fund will be derived which 
exceeds the debt secured by the deed of trust. Tinder 
the decree, this debt will first be paid, and the trustee has
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no interest, of course, in the proceeds of the sale in excess 
of the debt to the bank. 
• Obviously, the purpose of the decree is not to prevent 

the trustee from subjecting the lands to sale and thereby 
collecting his debt, but is rather to realize something from 
the sale for the benefit of the devisees, who are minors. 
The trustee has the right, of course, to have the lands 
sold. The deed of trust confers that right. - But the 
power inheres in the court to protect not only the rights 
of the mortgagee, but those of the mortgagors as well, if 
this may be reasonably done. 

Testimony. was heard in the court below, before ren-
dering the final decree from -which this appeal comes, 
which has not been brought into the record, and we must 
therefore presume that it was made to appear to the 
court that the decree rendered conformed to the equities 
of the case, and, in the absence of such testimony, we may 
consider only the power of the court to make the decree 
rendered. 

It may be that the lands cannot be sold at the mini-
mum price fixed by the decree, but that fact has not yet 
been made to appear. It may also be true that the lands 
can be sold for that price, and, if so, no substantial preju-
dice will result, as the interest upon the principal debt is 
accumulating all the while at the contract rate. If, upon 
offering the lands for sale on the terms provided by the 
decree, it shall be made to appear that a sale cannot be 
had at the minimum price fixed in the decree here ap-
pealed from, the court may, and should, make such addi-
tional orders as are necessary to effectuate a sale. The 
power of the court has not been exhausted, and its juris-
diction to foreclose the deed of trust continues.	• 
• At § 392 of the chapter on Mortgages in 19 R. C. L., 
page 579, it is said: • "It is regarded as a very proper 
and wise exercise of the discretion of the court to fix 
a minimum 'bid that will be received at a foreclosure sale 
if the court is at the time of making the order of sale so 
advised or *informed as to enable it fairly to judge of the 
probable value of the property." And, in the absence of 
the oral testimony heard by the court below, we must pre-
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sume that the couri was so advised in rendering the 
decree which this appeal seeks to reverse. 

The power of courts to protect the interests of oppos-
ing litigants in foreclosure, proceedings is the subject of 
an extended note to the annotation of the case of Suring 
State Bank v. Ernestine Giese, reported in 210 Wis. 2489, 
85 A. L. R. 1477, 246 N. W. 556. 

That the courts of this State have a discret 'ion in 
foreclosure sales, not to deny the right' of foreclosure, 
but to reasonably enforce that right so that unnecessary 
injustice may not be done, was recognized in the early 
case of Sessions v. Peay, 23 Ark. 39. After saying that in 
foreclosure cases the proceeding is under the supervision 
and control of the court, it was added that : "If not re-
stricted by statute, it is within the power of the chancellor 
to prescribe, by the decree, the time, place, terms and 
mode of sale ; and the varying circumstances of cases 
render it necessary that he should be invested with discre-
tion in these matters in order to prevent the sacrifice of 
property, and to promote advantageous sales." 

See also § 41 of the chapter on Judicial Sales in 35 
C. J., page 49, and the cases there cited. 

It may be said that the practice is common, and, so 
far as we are advised, is invariable, to incorporate into 
Mortgages and deeds of trust a power to sell without in-
voking the aid of chancery courts to decree a foreclosure, 
and such a power appears in the instrument here sought 
to be foreclosed. As to all such instruments, the statute 
provides the procedure under which the power may be 
exercised. Section 7405, Crawford & Moses' Digest, re-
quires an appraisement of the property in such cases, and 
§ 7407, Crawford & Moses' Digest, provides that the 
property may not be sold under the power of -sale for less 
than two-thirds of the appraised value thereof, provided 
that, if the property shall not Sell at first , offering for 
two-thirds of the amount of the appraisement, another 
offering may be made in twelve months thereafter, at 
which offering the sale shall be to the highest bidder, with-
out reference to the appraisement. It is reasonably cer-
tain that no greater delay will result under the provi-



sions of the decree than .would result in a sale under the 
statute, provided the Property was not sold at' the first 
offering for as much as two-thirds of its appraiSed value. 

It is insisted that the opinion in the recent case of 
Adams Ir. Spillyards, 187 Ark. 641, 61 S. W. (20 686, 86 
A. L. R. 1493, requires the reversal of the deeree here 
questioned: But such is not its effect. The statute there 
held unconstitutional required the mortgagee, before • ob-
taining a decree of foreclosure, to file a statement that he 
would bid the amount of the debt secured by-the instru-
ment sought to be foreclosed, and prohibited the.rendition 
of any judgment for 'any deficiency, whereaS the' decree 
here appealed froni contains no such limitations.	- 

We conclude that the decree is .not in excesS . Of the 
power inhering in the court, and it is therefore affirmed.


