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1. COURTS—JURISDICTION OF PROBATE COURT.—The probate court had
no jurisdiction to enforce a compromise of a ward's claim against
an insurance company, such jurisdiction being in the circuit
court.

INSANE PERSONS——POWERS OF GUARDIAN.—Crawford & Moses’ Dig.,

§ 5848 defining the powers of guardians of insane persons, held

to authorize the guardian of an insane .person to compromise

a disputed claim, subject to review by a court of competent

jurisdiction. -

3. INSANE PERSONS—ENFORCEMENT OF COMPROMISE.—The cireuit
court, having jurisdiction of an action by a guardian of an
insane person on the ward’s insurance policy, properly rendered
judgment on a compromise reached.by the-parties during the
pendency of the action where the evidence convinced the court
of the good faith of the parties and the agreement was clearly
beneficial to the ward.

4." JUDGMENT—ENFORCEMENT OF COMPROMISE.—Where 'che court has
power to render final judgment on the merits, it has power to
render. judgment on a compromise agreement.

o

- Appeal from Cleveland Cucmt Court; Patrick
Henry, Judge; atﬁlmed ,
Buzbee, Har) wson, Buzbee «& Wright, for appellant.
Woodson Mosley and R. W. Wilson, for appellee.
ButLer, J. The appellee, a guardian of an insane
person, brought suit against the appellant insurance com-
pany to recover disability benefits under a clause in the
contract of insurance issued by said company to the ward
of the appellee. An answer was filed to the complaint
and various motions made and proceedings taken, when
finally the appellee, by amendment to the complaint, al-
leged that she and the appellant, pending the litigation,
had agreed upon a settlement of the controversy by which
she was to be paid by the appellant a stipulated sum in
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full *settlement of all demands which then existed or

. might thereafter arise under the policy, upon her execu-
tion and delivery to the appellant of a ‘‘valid, binding
and unimpeachable release;’’ and the dehvery to the
insurer of the policy. for cancellatlon that she had com-
plied with the terms of the agr eement but that the appel-
lant had failed to settle accmdmg to the agreement She
prayed for judgment. -

To the complaint, as amended, the appella.nt ten-
dered its answer, admitting the agreement, but alleging
that the appellant was without ‘authority to execute and
deliver a release of the nature and effect agreed upon.
Appellant denied that appellee had executed and tendered
any such release, and admitted its willingness to carry
into effect the agreement upon the performance by the
appellee of her part of the agreement, namely, that she
would execute and deliver a valid, binding and umm—
peachable release. .

On the issues thus joined on the complamt as finally
amended and the amended answer thereto, the cause came
on to be heard, and by expr ess agr eement of the parties,
a jury was Walved and the cause submittéd to the court
sitting as a jury. The court, after having heard the evi-
dence, refused the findings of fact and declarations of
law requested by the appellant and rendered judgment
i favor of the appellee, basing the same on the findings
of fact and declaratmns of la\v 1equested by appellee,
as follows: ‘

““I. The court finds that on' the 6th day of Septem—
ber, 1930, Victor James Boggs was duly adjudicated in-,
sane by a-proper order of the probate court of Cleveland
County, and that his wife, Elizabeth MéMurtrey, Boggs,
was appointed by said court as his guardian; that she is
now the duly appointed, qualified and :acting gual dian of
Victor - James Boggs; that as guardian .of Victor James.
Boggs, she had’ authorlty to compromise, -for a valuable
‘consideration, his claim and suit against the defendant,
the Union Cent1al Life Insurance Company, upon’ such:
terms and conditions as'might be agreed upon hetween’
her and said Union Central Lifée- Insurance Company ;-
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provided such compromise agreement was made in good
faith and not in fraud of the.rights of her ward, Vietor-
James Boggs. . - - 7 . . '
“II. The court finds that the compromise agreement
made between the plaintiff, Elizabeth McMurtrey Boggs,
and the defendant, the Unioi Central Life Insurance
Company, which was reduced to writing and signed by
the parties, a copy of which is-attached as exhibit A to-
the amendment to plaintiff’s amended complaint and the
original of which was introduced in evidence in this cause
as exhibit 1 to plaintiff’s testimony, was made in good
faith and is not in fraud of the rights of plaintiff’s ward,
Victor James Boggs, but, on. the contrary, is to- the best
interests of the said ward and his estate. S

!

! «JIL. The court finds that said agreement -of com-
promise was effective to obligate the defendant, the
Union Central Life Insurance Company, to pay to the
plaintiff, Elizabeth McMurtrey Boggs, as guardian of
Vietor James Boggs, the sum of $4,000, upon the execu-
tion and delivery by said guardian to the Union Central
" Life Insurance Company. of a valid, binding and unim-
peachable -release; fully .and finally releasing and dis-
charging the,defendant.of all liability, causes of action,
claims and demands of every name and nature now exist-
ing or which might arise hereafter under the insurance
contract effected by the defendant on the life of Victor
James Boggs on the 22d day of March, 1921, and the
policy of life insurance issued pursuant thereto, being
No. 683,532, a copy of which is attached as exhibit A to
the memorandum of agreement to compromise introduced
in evidence and upon the surrender to the defendant of
said policy of life insurance for cancellation and final
extinguishment of all its liability thereon. = .

“TV. The court finds that, pursuant to the agree-
ment of compromise sued on and introduced in evidence,
Elizabeth McMurtrey Boggs, as guardian of Vietor
James Boggs, duly executed and tendered to the defend-
ant, the. Union Central Life Insurance Company, a valid,
binding. and ‘unimpeachable release a true copy of which
was attached as exhibit B to- the amendment to plain-
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t1ff s amended complaint and introduced in evidence as
exhibit 4 to plaintiff’s testimony. The court further finds
that said instrument of release is efficient to consummate.
and make effective for all time the compromise: settle-
ment agreed upon, and to relieve the defendant insurance
company fully and finally of any and all liability of every
name and nature now accrued or which could by any pos-
- sibility hereafter accrue on the policy of insurance sued
on and introduced in evidence.:. The court finds further
that, at the time plaintiff tendered to the defendant said
release, she tendered the policy of life insurance issued
by the defendant on the life of her ward, Victor James .
Boggs, on the 22d- day of March, 1921, No.: 683,532, im-
powering the defendant to cancel same and to éxtingunish
finally and fully all possible liability of every name and
nature now accrued or which might hereafter arise there-
on. That plaintiff, as guardian of. Vietor James Boggs,
had authority to do all these things, and, by her acts and
deeds herein, to bind her ward, Vietor James Boggs,-and
any and all persons who are now or who may hereafter
be in privity with him, so that said settlement and release
-are not subject to impeachment in any subsequent pro-
ceeding. The court also finds that the plaintiffiis' now -
tendering to the defendant said release'and said policy
for the sole consideration of .the payment to her by the
defendant of the sum of $4,000.”” ‘ o

The issue presented to the trial court for its deter-
mination, and now before us on. review, is suocmctly
stated by the appellant as follows: “The controlllng
issue in this case is whether the plalntlff as guard1an of
Victor James Boggs, an insane person, had authorlty to
compromise and settle, finally and fully, all her Ward s
rights under the insurance pol1cy 1nvolved and to exe-
cute and deliver to thé defendant a vahd b1nd1no~ and
If she did have such authorlty, so that her agreement to
compromise and the release which she executed and ten-
dered pursuant thereto .would have forever foreclosed
the right of her ward, or any .one in pr1V1ty with him,
to attack the settlement after_:the defendant hadi paid
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the: consideration agreed upon, the judgment of the
lower court should be affirmed. On the other hand, if
the .compromise settlement could later be impeached,
either on the ground that she was without authority to
makKe it or on the ground that she did not act in good
faith and to the best interests of her ward in making it,
then she has not tendered performance of her under-
taking to furnish a ‘valid, binding and unimpeachable
release, and the judgment of the lower court should be
reversed.”’ .

The appellant contends that there is no express
. authority conferred by statute on the guardian -of an
insane person to bind a ward by a compromise settle-
ment, and that because of this appellee was without aun-
thority to enter into the agreement and to execute and
tender the release, and therefore, the same was not a
valid, binding and unimpeachable release. This conten-
tion is based on the language of § 5848 of Crawford &
Moses’ Digest, as follows: ‘‘Such guardian is author-
ized and required to collect all debts due his ward and
give acquittances and discharges thereof, and adjust,
settle and pay all demands due from his ward, so far.

- as his estate and effects will extend.?”’

‘The contention is made that, despite the holding in
the case of Moss v. Moose, 184 Ark. 798, 44 S. W. (2d)
825, it appears that the only way for settling a claim of
the character of that here involved and in the manner
sought is through the agency of the probate court under
the power givén by § 5852 of Crawford & Moses’ Digest,
which ‘is as follows: ¢‘The probate courts, respectively,
shall have power to control the guardian of any such
ward in the management of the person and estate, and
the settlement of his accounts, and may enforce and
carry into execution their orders, sentences and decrees,
in the same manner as a court of chancery.”’

In the case of Moss v. Moose, supra, it was held
that it was not the purpose of constitutional and stat-
utory provisions relating to the jurisdiction of the pro-
bate court to invest it with jurisdiction of contested
rights and of litigation concerning the titles to property,
and that an order of the probate court upon the ez parte
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application of a guardian approving a compromise by
the guardian of a claim in favor of the ward is not
binding as a judgment because not authorized by 1aw,
and any such judgment would be void for want of juris-
diction. The argument is made that this case has no ap-
plication to the case at bar because of the difference in
the subject-matter involved, that in the case of Moss v.
Moose being a claim for unliquidated damages in behalf
of minors, whereas that in the instant case is not for
unliquidated damages, but for a debt-due on a contract
which it is the duty of the guardian to collect, and that
therefore the probate court has power to control the
guardian in the matter and to enforce its orders. For
that reason, it is insisted, that, in order to execute a re-
lease of the character contemplated by the agreement,
it was the duty of the guardian to procure from the pro-
~bate court an order authorizing the appellee to enter into
the compromise agreement.and to execute the release in
evidence and, not having procured such order, she was
without authorlty to act, and that the circuit court was
without jurisdiction of the issues involved.

It is true that the subject-matter involved in the
case at bar is different-in its nature to that considered
by the court in the case of Moss v. Moose, supra, yet the
doctrine of that case is ‘applicable to this for the reason
that the rights of the parties are in dispute, which dis-
pute has resulted in litigation over which the probate
court has no jurisdiction under the holding in the case
cited. We think the-statute is sufficiently broad to au-
thorize the gnardian of an 1nsane person to compromise
a disputed claim, subject to review by a court of compe-
tent Jurlsdlctlon The circuit court was the only one in
which the suit, as first framed by the complaint, could
have been instituted, and a basis of compromise and set-
tlement reached between the parties during the pendency
of the suit was one over which the court had power -to
render judgment upon the compromise agreement on
evidence which convinced it of the good fa1th of the
parties to the agreement where it was clearly beneficial
to the ward. The court found that this was the case
upon evidence which justified that conclusion. As is



stated in Moss v. Moose, supra, where- the court had
power to render a final judgment upon the merits in
“any case before it, the power to render judgment on a
compromise agreement is necessarily implied. ‘
The finding of the court that the agreement entered
into was made in good faith and was beneficial to the
ward and that it should be upheld, rendered the release
valid and unimpeachable within the meaning of the
agreement, and its judgment, being based on legally suf-
ficient evidence, is conclusive of the rights of the parties,
and is therefore affirmed. - ‘



