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DIVORCE—CUSTODY OF CHILD.—A decree of divorce- awarding to

. the wife custody of her minor son did not give her control of the

son’s estate. ) ‘ _ .
GUARDIAN AND WARD—APPOINTMENT OF DIVORCED FATHER.—A de-
cree of divorce awarding custody of a minor to the mother did

. not absolve the father from obligation to support the child, nor

render him ineligible to be appointed guardian of his estate. -

. GUARDIAN AND . WARD—NOTICE OF GUARDIAN’S APPOINTMENT.—No-

tice to a minor under 14 years old of the appointment of his
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father as guardian was not essential to the validity of such
appointment.

4. GUARDIAN AND WARD—COLLATERAL ATTACK ON APPOINTMENT.—
The validity of a guardian’s appointment can not be attacked
collaterally.

5. ' GUARDIAN AND WARD—VALIDITY OF COMPROMISE DECREE. —The rule
that a guardian is not authorized to compromise his ward’s claim
does invalidate a compromise decree in‘favor of a ward where
it afﬁrmatlvely appears that the court heard testimony and ap-

. proved the compromise.

6. JUDGMENT-—COLLATERAL ATTACK. —A judgment that is not void
on its face can not be attacked collaterally, though the statutory
remedy for vacating it (Crawford & Moses’ Dig., § 6290) may
be pursued.

Appeal from Cross C han“elv Court; A. L Hufchme
Chancellor; affirmed.

J. C. Brookfield, for appellant

Walter Kﬂlough for Arkansas Power & Light Com—
pany,. appellee..

SMmitH, J. Appellant says, in her statement of the
case, that: ‘“This is pumarﬂy an action to recover for
damages for personal-injuries to a minor, caused by his
coming in contact with a live wire’’ owned and operated
by the defendant, Arkansas Power & Light Company.
The complaint alleges that the plaintiff is the mother,
gunardian and next friend of John Henry Donnahoe, her
minor child. That she was divorced from her hu%band
the father of the infant, under a decree of the Crittenden
Chancery Court rendered at the Janumary, 1919, term
thereof, and that, by the terms of this decrece, she was
awarded the custody of the child.

She further alleged that the minor was injured by
the negligence of the defendant power and light com-
pany. Her son and another boy of about the same age
were climbing up a tree to get a bird’s nest, and there
came in contact with a live wire, from which contact her
son sustained serious injuries; that her divorced husband.
took out letters of guardianship in Cross County, where
he resided, without notice to her or to the infant. The
defendant, Union. Indemnity Company, became surety
upon the guardian’s bond, and was sued in that capacity.
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Thereafter, her husband filed suit in the White: Cir-
cuit Court, the Cross Circuit Court not then heing in ses-
sion, to recover damages for injuries to. the boy. An .
answer was filed, and the cause was heard on the day
the complaint was filed.

A judgment was rendered, which recites the appear-

ance of the parties by their respective attorneys, and
that ‘‘a jury is waived herein, and this cause is submitted
to the court.sitting as.a jury for its consideration and
- judgment. And the court, having heard the. complaint
“and the answer of the defendant thereto, and the testi-
mony of witnesses introduced in open court, and, being
well and sufficiently advised as to all matters of fact and
law arising herein, doth find that Jim Donnahoe has been
duly appointed, and is, the acting guardian of the said
John Donnahoe; that he was duly appointed by the pro-
bate court of Cross County, and has given bond as re-
quired by law, which has been duly approved. The court
further finds for the plaintiff, Jim Donnahoe, in the sum
of $1,800 in his own right, and the plaintiff, Jim Donna-
hoe, as guardian of John Donnahoe, a minor, in the sum
of $1,700. , '

“‘It is therefore by the court considered, ordered and
adjudged that the plaintiff, Jim Donnahoe, in his own .
right, do have and recover of and from the Arkansas
Power & Light Company the sum of $1,800, together with
his costs herein; and it is. further ordered and adjudged
that the said Jim Donnahoe, as guardian of John Don-
nahoe, a minor, do have and recover for said minor the
sum of $1,700 of and from the Arkansas Power & Light
Company, together with all costs of suit:”’

The complaint in the instant case further alleged that
the plaintiff in the suit’ brought in the White Circuit
Court had appropriated to his own use the eighteen
hundred dollars recovered for his own benefit, and that
he had loaned, upon inadequate security, the seventeen
hundred dollars recovered for the benefit of the minor
to one W. R. Rogers, who was also made a party defend-
ant to the instant suit.
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It was alleged that the judgment of the White Cir-

cuit Court was collusive and fraudulent, and judgment

. was prayed against all parties, including the surety on

the guardian’s bond, for $3,500. It was prayed also that

the deed of trust securing the loan which the guardian

had made to the defendant Rogers be foreclosed, the debt
having matured and being unpaid.

The testimony taken at the.trial from which this
appeal comes shows that, after being divorced, Mr. Don-
nahoe married again, as 'did-Mrs. Donnahoe, and no fur-
ther order of court was made concerning the custody- of
their child. She regarded herself as the legal custodian of
the child under the térms of the divorce decree, although
she did not take out letters of guardianship until after
the judgment of the White Circuit Court had been
rendered.

The testimony was to the further effect that the chlld
was living with his father in Parkin, Arkansas, where he
. had removed, and had been attendlng school there from

December, 1927, until June 11, 1928, the date of the in-
“jury. Mr. Donnahoe paid out of the money which he re-
covered under the judgment of the White Circuit Court
. the expenses.incident to his child’s treatment in the hos-

. pital, and the fee also of thé attorney who brought the
suit for him. Mr. Donnahoe had removed to Arizona
on account of .the ill health of his present wife, and was
made party to this proceeding bV the pubhcatlon of a
warning order.

The attomey who .brought the suit for the plalntlff
in the White Circuit Court testified that he had no knowl-
edge that the wife with whom Mr. Donnahoe was living
when the original suit was brought was not the mother of
the child, and that he had no intimation that there was
any question about Mr Donnahoe’s rlo'ht to maintain
the suit.

Testimony was also offered as?to the adequacy of the
security which Mr. Donnahoe had taken for the loan of
the seventeen hundred dollars, which we do not set out,
as we regard this as immaterial in the present litigation.
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The plaintiff in the instant case prayed judgment
upon the original cause of action against the defendant
power and light company, and apparently asks that she
be given the proceeds of the former judgment against
that defendant.

The boy was thirteen at the time his father was-
appointed as his guardian, and was eighteen at the time
of the trial from which this appeal comes. He testified
that he had no notice of the suit: brought in the White
County Circuit Court, or of his father’s application for
letters of guardianshlp He does not now live with either
his father or his mother, but is making his own living.
The boy’s mother, the plamtﬁf in the 1nstant case, made
application for letters of guardianship in succession in
the Cross County Probate Court, and, when that appli-
cation was refused, she applied for and obtained letters
of guardianship in the Crittenden County Probate Court. .

After hearing the testimony set out above, together
with other testimony, which is not regarded as important
in this litigation, the court rendered judgment for all the
defendants, upon the theory that the judgment of the
White County Circuit Court was conclusive of the rights
of the parties, and that the plaintiff’s case was without
equity, and this appeal is from that decree. The power
and light company is the only defendant which has filed
a brief upon this appeal.

It is true the judgment of the Crittenden Chancery -
Court awarding the plaintiff the custody of the child has
not been modified, and the mother therefore continues to
have that right under that decree. But this decree did
not purport to give, and did not give, her control’ of
her son’s estate.

- Act 257 of the Acts of 1921, pa@e 317, 1s ent1tled f“An
act to provide for the joint guardlanshlp of minor chil-
dren by husband and wife,’’ but provides that ‘‘nothing
herein contained shall be construed to authorize either
the father or mother to have the management of the
property of any minor not derived from such parent
until appointed by proper probate court and duly quali-
fied as now required by law.”’ Sparkman v. Roberts, 61
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Ark. 26, 31 S. W. 742; Rhea v. Ba(/Ley, 63 Ark. 374, 38
S. W. 1039. -

The decree for leOICG a\valded the custody of’ thc
child -to its mother; but this did not absolve the father
from his paternal obhgatlon to support it, nor did it
render him ineligible to he appointed guardlan of his
estate, if that action was deemed to be for the child’s
best interest. Shue v. Shue, 162 Ark. 216, 258 S. W. 128;
McWilliams v. Kinney, 180 Ark: 836, 22 8. W. (2d) 1003.

The father appears to have recognized this obliga-
tion and to have discharged it by ‘paying the expenses
of the child’s treatment; indeed, the testimony on this
issue is to the effect that this expense and the fee of the
attorney, all of which were paid by the father out of the
sum recovered for his benefit, exceeded the amount of
the recovery on his behalf.

The child not being fourteen ‘years old when the
father was appointed guardian, no notice to the child of
that application was essennal to the validity of the ap-
pointment. Section 5010, Crawford & Moses’ Digest.
However, the validity of the appointment of the guardian
may not be collaterally attacked. Shumard v. thllzps
53 Ark. 37, 13 S. W. 510; Hare v. Shaw, 84 Ark. 32, 104
S. W.931; Day v. Johnston, 158 Ark. 478, 250 S. W. 532.

Appellant insists that the Judgment of the White
Circuit Court was collusive, and is void for that reasoun,
- and cites as her authority for that contention the cases
of Rankin v. Schofield, 70 Ark. 83, 66 S. 'W. 197, -and
Frazier v. Frazier, 137 Ark. 63, 207 S. W. 215. Such,
however, is not the effect of those cases as applied to the
facts of thls case.

The Frazier case, supra, was rev iewcd in the case of
Kuykendall v. Zachary, 179 Ark. 478,16 S. W. (2d) 575.
Tt was there held that, where, in a suit on behalf of a
minor, it afirmatively appears, from the judgment or
decree, that no investigation and dete1 mination was made
by the court as to whether the minor’s interest had been
sacrificed by a compromise and settlement of the minor’s
cause of action, but the court’s only action was to embody
the settlement in the judgment .or decree, such judgment
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or decree was void on its face. But the judgment of the
White Circuit Court is not open to that objection. On
the' contrary, it appears from the face of the judgment
that the court, before rendering judgment, heard testi-
mony, upon which testimony the judgment was rendered,
thus implying that the minor’s rights had been protected.

It has never been held that the legal representative
of a minor may not effect a binding compromise and set-
tlement of a cause of action aceruing to the minor; in-
deed, the contrary was held in the Kuykendall case, supra,
where it was said: ‘“This opinion is not to be interpreted
as denying the right of the representatives of a minor
litigant to effect a compromise of his litigation, for a
compromise might in many cases be entirely proper and
highly advantageous to the minor; but it does mean that

a compromise cannot be effective unless it is first ap- - -

proved by the court as being fair to the minor, and the
approval would, of course, 1mply such’ mvestlgatmn on
the part of the court as made the fact appear that the
minor’s interest had not been sacrificed. But in a case,
ag in the Rankin case and in this, where it aﬁirmatwely
appears that no investigation and determination were
made, and the court’s only action® was to embody the
settlement in the decree, making the settlement the decree
of the court, it is void.””

The judgment of the White Cireuit Court is not vo1d
upon its face, and it may not therefore be collaterally
attacked in the manner here attempted. If it be a fact
that the judgment was fraudulent, the statute provides
the Jemedv whereby it may be vacated and that remedy
must be pursued to obtain the relief. See subdivision 4 of
§:6290, Crawford & Moses’ Digest. Whether appellant
has made a casé entitling her to relief under the statute
cited is a question which we are not now called upon to
decide, as no such proceeding is here involved, this appeal
being from the decree of the chancely court of Cross
~ County.

Upon the case made, we think the chancellor was cor-
rect in dismissing it as being without equity, and that -
decree is affirmed.



