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Stanparo Pree Line Company v. BURNETT.
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Opinion delivered December 18, 1933.

MASTER . AND SERVANT—QUESTIONS FOR JURY.—In an employee’s
action against his employer for oil poisoning sustained in obeying
his foreman’s instruction to clean an oil pumping station, evidence
held to sustain a finding that the master was negligent.and that
the employee was not contributorily negligent and did not assume
the risk. :

2. EVIDENCE—SUFFICIENCY.—Where evidence tends equally to sus-
tain two inconsistent positions, a verdict in favor of the party
bound to maintain one of them against the other cannot be
maintained. '

3. ' NEGLIGENCE—SUFFICIENCY OF EVIDENCE.—The ' causal connection

‘between the alleged cause of action and the injury arising there-

. from must be proved by evidence and not be left to mere specu-

. lation.

MASTER AND SERVANT—PERSONAL INJURIES—WHAT LAW GOVERNS.

*—In an action by an employee on a cause which arose in this

State against a Louisiana corporate employer, defense that the
employee contracted with the employer that any injury was to be
compensated under the Louisiana.Workmen’s Compensation Act

- is precluded by Crawford & Moses’ Dig., § 7147. s

5. CONSTITUTIONAL LAW—EXEMPTION OF LIABILITY FOR CORPORATE

" NEGLIGENCE.—Crawford & Moses’ Dig., § 7147, precluding any

contract exempting a corporate employer from liability to an em-

*‘ployee for -its negligence, .keld not- unconstitutional. as denying to

corporations equal protection, freedom of contract or-due process.
MASTER AND, SERVANT—CONTRACT EXEMPTION.—A contract of an
~ employee of a Louisiana corporatlon to accept compensatlon un-

" der the Louisiana Compensation Act, for injuries received in

" Arkansas held against public policy, as expressed in Crawford &
Moses’ Dig.,”§ 7147, where the. employee was requ_lred to agree
to work under the Louisiana act to secure employment.
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'Z.,. . MASTER JAND, SERVAI\T—PERSONAL INJURIES—-—LIVIITING RECOVERY.

’ —A contract of an Arkansas employee of a Louisiana corpora-

: tlon to accept compensatlon for injuries recelved in this State
under ‘the “Louisiana’ Compensation’ Act held void as limiting the
amount of the employer’s liability under Crawford & Moses’ D1g .
§ 7147 and Const., art. 5, § 23.

8. MASTER AND SERVANT—RIGHT TO JURY TRIAL.—A contract of an .

Arkansas employee of a Lou151ana corporatlon to accept com-
pensatlon for injuries received in Arkansas under the Louisiana
Compensation Act held invalid as depriving the employee of
the right to trial by jury, under Const., art. 2, § 7

Appeal from Union Circuit Comt Second Division;
W. 4. Speer, Judge; affirmed.

T. M. Miling and. Gaughan, Siﬁ”ord Godwin &
Gaughan, for appellant.

T. P. Oliver and McNalley & Sellers, for appellee.

BurtLER, J.. The appellant is a corporation organ-

'ized under the laws of the State of Louisiana. ‘The

appellee is a residen’é of the State of Arkansas, and the
alleged 1n;|ury out of which’ this litigation arose was
sustained in Union County, Arkansas, on the 19th-day
of May, 1930. S .

" The appellee alleged in substanee that he was in
the employ of the appellant company on the 19th day

of May, 1930, and on that day was directed by his fore-

man to go into.an oil pumping station of the appellant
to assist in cleaning the same; that the station had been
flooded by overflow waters which brought and deposited
within the station, acids, caustics and other poisonous
substances; that appellee was inexperienced and un-
aware of any danger to be applehended from the fluids
i thé pumping station coming in contact with his bodv,
and that he was assured by the foreman, when he in-
quned if it was _necessary to use boots, that there was
no danger in rémoving the water and slush from the
basement of the pumping station, Whereas appellant
knew, or in the exercise of ordinary.care ought to have
known, that the water and the sediment was dangerous,
and would result harmfully to those working therein
unleqs their bodies were protected and that. appellant
was, negligent in dlrectmd appellee to work therein with-
out affording him some means- by’ which he might be
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plotected from the .deleterious. ﬂmds, that, because of
his ‘working in the pumping .station in 1emov1ng the
accumulated water and deposits, the same came, in con-
tact with his skin, and that he contracted oil poisoning
‘on his hands and arms, totally and permanently-disabling
him, to recover damages for which his suit was 1nst1tuted

The defense-tendered’ by .the answer was a general
denial of the allegations of the complaint, and the afﬁlma—
tive defenses of assuined risk-and eontributory mnegli-
gence. As a further defense, it was alleged that the
appellee had- entered into a. written contract. with :the
appellant whereby it was agreed :that, in- the.event.of
any injury occurring during the.course -of ‘his- employ-
ment, compensation should be- made under the provisions
of the ‘Workmen’s Compensation Act: of: the State of
Louisiana. This contract -was pleaded -asia- -complete
defense to the action; to which .a special demurrer was

" interposed; and sustalned over ‘the ob]ectlons ‘of appel-
lant. From a verdict and judgment:in.favor of the
app‘ellee, the appellant has appealed : T

Tt is 1nsnted that the court erred in 1efus1ng “to
diréct a verdiet in favor of the appellant first, because
the eVldence, y1ewed in its most favorable hght does not
~warrant the subm1sswn of the case to the jury, as ther
was 10 ev1dence showmo neghgence on the part of the
appellant or that the water coming ‘in ‘contact W1th ap-
pellee’s body whlle he was enwawed in cleaning out the’
pumping statlon Was the proxnnate cause of the mJury
alleged to have Tbeen sustained, and that he was aware
of whatever danger ex1sted and was able to Judge the
probable consequences, as Well as hlS foreman '

The evidence relating to the. neghgenee of the ap-
~ pellant complained of,-and as to-whether or not,.if estab-
lished, it was the cause of the i 1n3ury, is in conflict. With-
out d1scuss1ng this evidence'.in detail, suffice it to say
that. viewed in its ‘most . favorable light it. tended to
establish the fact that, before:the 'date of the.alleged in-
jury, the .appellee was a healthy man, ‘and.had never had
any disease of the skin; that he had been in the emplov
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of oil companles for a numlbel of years engaged-in dom0
general work in the oil fields, which included that of fit-
ting pipes and carpenter work, but that he had never had
- occasion to work where the conditions were similar to
those which existed at the pumping station on the date
of his injury, and that he did not-know that chemicals
from refining plants were likely to pollute the water
within the pumping station. There was evidence -also
to the effect that the appellant’s foreman knew: of refin-
ing plants situated a short distance above this pumping
station, and that ordinarily the waste from the same
would dram through a depression, but that he also knew
that about the time of-the injury compla:ined of there
had been a good deal of complaint of oil poisoning, and
‘that the waters from the depression through which the
waste would usually flow splead out over-the territory
nearby, and over the pumping station; that the appel-

lee was directed to work in the station and to bale out "

the accumulation of water and sediment theréin,.and
was assured there was no danger in doing this; that he
was engaged in this work for perhaps two days; that
within a short time after completing this work his hand
and arm began to itch and burn, and in about two or
three weeks broke out in small pustules the infection
continuing to spread and increase in intensity until it
became such that he made complaint, and was directed
to go to a physician who diagnosed his tlouble as 011
poisoning. :

It was also in proof that some persons ‘were not as
susceptible to oil poisoning as others, and that one part
of a person ’s .skin would be more susceptible to oil
poisoning than another part, and that’ the  condition
from which the appellee suffered would be produced by
contact with- caustic chemicals-coming from refining sta-
tions. ‘Several employees of the appellant who. worked
in the station with the appellee, also contlacted oil
p01son1ng, ‘while others did not. There is no evidence
to_show that, between the time of the baling operatlons
and the dlscoverv of the irritation on:the hand and arm
of the appellee, he worked at'any "place where he
would have been likely to contract oil poisoning; but
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that for a time after the date of his alleged injury he
~ worked around the station doing odd jobs, such as cut-
ting grass, fitting pipes, ete., from which there was
nothing likely to create the condition to his skin. This
ev1dence is leoally sufficient to sustain the verdict of
the jury, both on the question of negligence on the part
of the appellant, and the lack of contributory negligence
of the appellee, and warrants the submission to the jury
of the question of assumption of risk.

We recognize, and adhere to the rule announced in
Railwa,y Co. v. Henderson, 57 Ark. 402, 21 S. W. 578,
and in Biddle v. Jacobs, 116 Ark. 82, 172 S. W. 258,
that where evidence tends equally to sustan two incon--
sistent propositions, a verdict in favor of the party bound
‘to maintain one of them against the other is necessarily
‘wrong, and that verdicts cannot be predicated upon con-
Jectule but that the causal connectlon between the al-
leged cause, and the injury said to arise therefrom, must
be proved by evidence, and not left to mere speeul_ation.
We are of the opinion that these doctrines are not ap-
plicable in the instant case, for, while there is no direct
proof of the cause of 1he injury, the evidence estab-
lishes cwcumstances from which these facts may be
inferred.

IL.

1. To the defense that appéllee was ])1ecluded f1 om
a 1ecovery because of the contract entered into between
him and the appel]anf by which any injury. was to be
compensated in.the manner and in the amounts fixed by
the Workmen’s Compensation Act of Louisiana, the ap-
pellee interposed a special demurrer which was sustained
by the court. This ruling, it is strongly insisted, was
erroneous on the theory that the contract was a Vohm-
tary mutunal agreement, fair in its provisions, and which
in no way attempted to limit the liability for the injury,
and therefore was not against the policy of this State
as expressed by the Constitution and § 7147 of Crawford
& Moses’ Digest, and that to construe the statute last
cited as proh1b1t1no the appellant from making a contract
of the nature pleaded would be unconstlfutlonal as deny-
ing it equal protection of the law, and that it denies
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freedom of contract and conflicts with the dune process of
law clause of the Fourteenth Amendment to the Consti-
tution of the United States. '

This argument is advanced because § 7147, supra,
limits its application to corporafions, except those en-
gaged in interstate commerce, and does not apply to
individuals or partnerships. To sustain its contention,
the appellant cites Chicago, etc., Ry. Co. v. State, 36 All\'
412, 111 S. W. 456, and Pr mlential Insuwrance Co. v.
Cheek, 259 U. S. 030 but those cases recognize the
fundamental cl1ﬁelence between natural and artificial
persons and that those provisions in our own Constitu-
tion and the Constitution of the United States; by which
laws are forbidden denying any person equal protection,
or which do not secure equal privileges and 1mmumt1es.
do not relate to corporations, because these do not exist
naturally, but are the creatures of law, possessing only
such powers as are granted them, and makmo only such
‘contracts as they are authorized to enfer 1nt0 and that
wherever an act is general and uniform in its operation
upon all persons coming within the class to which it ap-
plies, it does not come w1‘rl11n the prohibition of the Con-
stitution. We have many times npheld the validity of
acts relating to corporati ions, limiting their rights beyond
those of natural persons for'the reason that a citizen or
natural person has the inherent right, 1ndependent of any
legislation, to contract, while the 001p01at10n is clothed
only with such power as may be given it by the legislative
will, and this may be altered, revoked, or annulled at the
pleasure of the Leg1sla‘rme an{l terms prescribed under
which they may conduct their business, the only limita-
tion upon its power being that it may not interfere with
any vested right of the corporation or its incorporators,
or violate any fundamental principle of natural justice.
‘On this principle, the Supreme Court of the United States
-and this court have often upheld the validity of such legis-
lation. -Little Rock & F't. Swith Rd. v. Eubanks, 48 Ark.
460, 3 S. W. 808; Leep v. Ry. Co., 58 Ark. 407, 25 S. W.
75, 23 L. R. A. 264, 41 Am. St Rep. 109; McKee v.
Ameerican Trust Co.; 166 Avk. 480, 266 S. W. 293; Pru-
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dential Ins. Co. v. Cheek, 259 N..S. 530, 42 S. Ct. 516,
© 66 L. -Ed. 1044.

2. 'We next consider the question as to whether or
not the eontract relied upon is against the public poliecy
of this State and whether for that reason it is or is not .
void. As a part of the preamble to the contract the fol-
lowing language is employed: ‘‘Employee wishes to be
employed by employer, for service in the State of Ark-
ansas. as laborer at the rate of 5614 cents per hour, and
to continue in said employment as long as is mutually .
agreeable. Employer consents to engage employee un-
der the terms, condztzom and stipulations heremafteo
set out.”

Section 1 of the preamble recites that the appellant
is a Louisiana corporation with its domicile in that State,
and that it maintains offices in certain cities situated
therein, at one of which the appellee was engaged for
services in the State of Arkansas.

Section 2 recites that the corporation is subject in
the State of Louisiana to the operation of an act of the
General Assembly of that State known as the Work-
men’s Compensation Act. .

' Section 3 recites that the (01po1a.t1on has secured
permission to do business in Arkansas and voluntarily -
extends to its employees therein all of the no'hts and
benefits of the Louisiana law.

Section 4 recites that the corporation gives and has
given injured employees in Arkansas necessary medical
and hospital treatment and has paid the employees
compensatlon m aecordance with the terms of the: Loms-
iana law regardless of the question of negho"ence or the
legal defenses the corporation might have had.” By §
the corporation says it has pa1d compensation to in-
jured employees when there was.no legal liability under
the laws of the State-of Arkansas.

Section 7 recognizes that, while extendmv the ben-
efits of the Loms1ana law to 1ts employees in Arkansas
the corporation is liable under. the laws of Arkansas tol
employees injured by the neohoence of the agents and
employees of the corporation.
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Section 8 states that when an employee is injured
through negligence of the corpmatlon in many in-’
‘stances such employee brought. suit in.the courts of
Arkansas for amounts in excess of the amounts allowed
. by the Louisiana law.

Section 9 states that when the employees were in-
jured through their own fault, they accepted compensa—
tion under the Louisiana act.

Séction-10 complams that the 001p01at10n pays its
- employees under the Louisiana act when injured through
their own fault, yet when 1n3ured as a result of 1ts negh-
gence the employees bring suit in Arkansas.

Section 11 concludes that the corporation is paying

all injured employees and is not deriving the 'benefit

"under ‘the Louls1ana act, and § 12 argues that this is
unfair.

‘Section 13 is as follows: ‘‘That the employee hére-
in named has been offered the option of working for the
Standard Oil Company of Louisiana under ‘the terms,
conditions and stipulations of the Louisiana Workmen’s
Compernsation ‘Act," which ‘act requires the payment of
certain fixed amounts regardless of legal liability for
negligence, and the paymeiit of doctor’s bills and hos-
pital fees, up to a stipulated amount; or of- working
under the laws of the State of Arkansas which ‘do not
require the payment of any damages or the furnishing
of medical or hospital services, except in cases of negh-
gence on the part of the employer, and said employee
does riow voluntarily elect to work for the said Standard
0il Company of Louisiana under the terms, conditions
and stipulations of the T.ouisiana Workmen’s Compensa-
tion Aect, a copy of vslnch is dttached heu,’fo and made ‘
a part he1 eof.”’

Section 14 provides ‘‘that in the State of Arkansas
no Workmen’s Compensation Law is in effect, and the
employer is not liable to the emplovee for injuries sus-
tained by the employee while engaged in his employment,
except on account of negligence on the part of the em-
ployer, its agents or employees, and that the defenses of
- contributory negligence, assumed risk, with other de-
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-feénses, when applicable, may be pleaded by the employer
-to-defeat ' the claim of the employee for such injuries.’”:
“The contract then provides that, in consideration of

the things ‘mentioned in the sections noted, and for the
mutual -benefit aceruinig to the respective parties, it is
agreed ‘‘that, should the employee, while in the service
of the employer; receive an injury or injuries, compensa-
tion therefor shall only be ¢laimed by the employee, and
‘recognized and paid by the employer; in the same amount
and in-the same manner as is now fixed and determined
by :the Workmen’s Compensation Tiaw of the State of
Louisiana, which law; it:is agreed, in its entirety, as it
now exists, is a part of, and embraced'in, this-contract.’’
-+ The remainder of the contract relates to contin-
gencies which may arise in the event the agreement is
not binding .on the next of kin or the estate of the em-
_ ployee in the event of his death, and concludes with the
request to his next of kin, or his personal representative
in: the event of his death, to- make settlemeiit with the
employer on 'the basis .of . the Workmen’s - Compensa-
tion Aect. S S S
It:is clear from.the sections of:the preamble quoted

and -the recitals.of .the various sections that,.while:§ 13
professes to offer the employee an option, which- he has
voluntarily accepted, that is, a free choice of conditions
-under which he works, there is in reality no alternative,
but that he shall work under the provisions.of:the -Work-
men’s Compensation Act of Louisiana. . It:does not give
him the right of.choice between the benefits of the Work-
‘men’s Compensation:.Act .of : Lounisiana. and the.laws: of
Arkansas, and it is manifest that, if the prospective em-
ployee hopes to secure work, the contract must be signed.
- This interpretation, we think,is justified:by a considera-
tion-of the contract in its entirety, and the phrasing, of
that part of the preamble first quoted, ¢‘Employee wishes
°to be employed. ¥ * * Eimployer consents to employ em- -
ployee under the terms * * *.hereinafter set out.’”’ As we
view it, there‘is nothing voluntary about it..- This view
is'strengthened by.the language of the opening paragraph
of the contract, quoted. supra.. By that agreement, irf the
event of injury, the employee is not:given the, right to

PR}
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elect to receive compensation under the laws of Louisiana,
- or to-have his rights determined and his compensation
fixed by the laws of Arkansas, but those rights must be
determined, and compensation fixed, by the laws of
Louisiana, without regard to what the. employee may
desire. ' S
3. Tt is next contended that the contract in no way
attempts to limit liability.for injury. To sustain this
contention, appellant argues that the fixing of the amount
of compensation in no way limits liability for injury, and
'that to bring it within the-inhibition of our laws it must
have been such as to have defeated all liability, whereas
it fixes a reasonable amount to be paid, if an injury oc-
curs. For thesé reasons; appellant contends that the doc-
trine announced in Pine Belt Lbr. Co. v. Riggs, 80 Okla.
98, 193 Pac. 991; Little Rock R. Co. v. Eubanks, 48 Ark.
460, 3 S. 'W. 808; and Rosener v. Hermann, 8 Fed. Rep.
782, have no application. o _
.- The Workmen’s Compensation-Act, which was made
a part.of the contract, is an involved and voluminous piece
of legislation.” Its provisions bearing on the question for
our determination are to be found in the sections which
relate to the amount of compensation and the procedure
to be taken in the event of dispute and failure to agree
upon a claim for compensation between the employer and
employee. By § 8, the amount of compensation is fixed
for an injury causing total disability to do-work of any
reasonable character at 65 per cent. of the wages, during
the period of disability, not -beyond 300 weeks; for in-
jury producing permanent total disability, 65 per cent. of
the wages previously earned, to:extend not beyond a
period of 400 weeks, and, where there ig partial disabil-
ity, 65 per cent. of the difference between wages at the
‘time of the injury and wages which the injured émployee
may be able to earn thereafter, to extend not beyond 300
weeks. Provision is made for certain specific injuries, as
for-loss of thumb, first finger, toe, hand, arm, etc. We
call- attention, however, only to the disability allowed for
losg of both hands, or both feet, or both eyes, or one hand
and‘one foot, which is 65 per cent. of the wages previously
earned, for a period of 400 weeks. " - T
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The argument that it was not the purpose-of the con-
tract to limit the liability, but to limit the recovery, and
therefore was not offensive to-the provisions of the act,
iswell answered by the appellee thus: ¢“What is lia-
bility in personal injury cases? -Is. it not simply the
obligation to respond in damages, and is not an attempt
to exempt the master from his obligation to so respond,
‘an attempt to exempt him from a portion of his liabil-
ity 2’ The-answer-to the question is obvious. When the
remedy is lessened the liability to -that extent is de-
-stroyed :

- 4 Section 18 p10V1des f01 the procedure in the

event of dispute and failure to agree upon the amount of

.compensation, and that the case be submitted to a single

judge who shall hear ‘and determine all of the questions -
in dlspute and render his Judf’ment wﬁ;hout the interven-

-tion of a jury. : :

This contract: deprlves a 01t17en of thls State of an
appeal to its courts and remits him for the establish-
ment of his rights and a remedy for his wrongs to a
foreign jurisdiction, to be determined by .procedure un-
known- here, and contrary to our- traditional policy.
Artiele 2,-§ 7, of .our Constitution preserves in all cases
triable in a court of law the right to a trial by jury, with-
. out.regard to the.amount in controversy. No declaration

‘of a settled policy could be :clearer than the langunage -
there used, and any shift to thwart or nullify the funda-
mental - law cannot be upheld. ‘It is apparent, whatever
the argument may be, that the making ‘of the contraect
was not the voluntary act of the appellee. The prac-
tical interpretation of the:contract is, no contraect, no job.
By the contract, an employee’s lemedy for injury suf-
fered for a neo'hgent act of the employer, while.not wholly
taken away, is seriously impaired; first, as has been ob-
.selved by the necessity of his having to resort to a for-
eign forum, and, second, by hmltatlon of the amount to be
recovered in a sum in many cases which might well-be
supposed little short of a complete. denial of redress.
Without regard*to the culpability of the employe1 the
age of’ the emplovee the number. of his’ dependents or
the reasonable expectation ‘of greatly increaséd earning
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power, or of the length of titne he may be expected to-live,
yet, if totally and permanently disabled, his compensa-
- tion is limited to 65 per cent. of the wages he was earn-
ing at the very time of the injury, and can in no event
continue beyond a period of 400 weeks, or seven and one-
seventh years. This is an arbitrary fixing of compensa-
tion, which, in many instances, would be so much less than
the damages to which the employee is justly entitled as
to amount to a denial of liability. Our Constitution, by
§ 32, art. 5, has asserted as basic.law, and as further
declaratory of our settled policy, that ““no act of the
General Assembly shall limit the amount to be recovered
for injuries resulting in death or injuries to persons or
property’’; and by § 6 of art. 12, power is reserved to
alter or amend any general laws existing at the time cor-
porations are formed; by § 11, art. 12, foreign corpora-
tions are authorized to transact business in this State
under such limitations and restrictions as may be pre-
“seribed by law. Thosé limitations and restrictions (§ 1828,
Crawford & Moses’ Digest) are such as.are imposed by
law upon domestic corporations. ‘If, then, the General
.Assembly could not limit the amount to.be recovered for
personal injuries received, it follows that a creature
which owes its existence to a legal birth and operates
within the State by its permission, under legal restric-
tions, may not do that which the law-making body itself
cannot do. To leave no doubt regarding the policy of
this State, the General Assembly, by act No. 175, supra,
of which §§ 7144 and 7147 of Crawford & \Ioses’ Digest
are a part, provided for liability for injury suffered by
-an employee of any corporation except those engaged in
interstate commerce. The exception was made because
corporations of the last-named class, with respect to
liability for injuries to its employees, was fixed by the
Federal Employers’ Liability Act. Section 4 of act No.
175 (now § 7147, Crawford & Moses’ Digest) provides
that any contr act ete., seeking to- e‘iempt corporations
from any liability 1mposed should be to that extent void.
The contract, then, being, as we hold, a shift to evade the
laws of this State', and in conflict \fvith public policy, the



court correctly sustained the demurrer to that part of
appellant’s answer which pleaded said contract as a de-
fense to plaintiff’s suit. Little Rock, etc., Ry. v. Eubanks,
and Leep v. Ry. Co., supra; Lwenpool etc., v.- Phoeniz
Ins. Co., 129 U. S. 397 9 8. Ct. 469 The Ixensmgton 263
U. S. 263, 22 8. Ct. 102. _
To sum up our conclusions: (a) Act No 175 of the
Acts of the General Assembly of 1913, is not within any
inhibition of the:National or State Constltutlons (b) the
contract pleaded in bar was not voluntarily en_tered into;
(e) it gives the employee no right of election in the event
of injury, between the Workmen’s Compensation Act of
_Louisiana and the rights accorded by the laws of this
State in which the cause of action arose; (d) it remits the
employee to a foreign jurisdiction for the enforcement
of his rights; (e) and deprives him of his constitutional
right of trial by jury; (f) its practical effect is to ex-
" empt the employer of a part of his liability by limiting
the amount of recovery, without regard to any except an
arbitrary .measure of damages; (g) it is not fair in its
terms or fairly entered into;-(h) the contract contravenes
‘the public policy of this State as expressed by the Con-
-stitution, and .is void -within .the meaning of § 7147 of
Crawford & Moses’ Digest. :
Tt follows from' the views’ explebsed that the judg-
‘ment- of the trial coult 1is correct, and it is therefore
'aﬂirmed - :



