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Opinion delivered January 22, 1934. 

INSURANCE—INDEMNITY POLICY—NOTICE.—A provision in an 
automobile indemnity policy requiring notice of an accident to 
the insurer held not a condition precedent to recovery. 

2. INSURANCE—FAILURE TO GIVE NOTICE.—A provision in an automo-
bile indemnity policy requiring notice of an accident not being a 
condition precedent, failure to give such notice does not operate 
as a forfeiture of the right to recover, and is not a defense in an 
action on the policy unless injury resulted from such omission. 

3. INSURANCE—NOTICE OF INJURY.—It is a general rule that insured 
has no duty to make report of a trivial accident to an automobile 
indemnity insurer. 

4. INSURANCE—NATURE OF INJURY7—JURY QUESTION.—Whether in a 
particular case an injury caused by an insured automobile was 
trivial held under ,tbe evidence a question for the jury. 

5. INSURANCE—NOTI&E OF INJURX—INSTRUCTION.—In an action on an 
automobile indemnity policy, an instruction that failure of in-. 
sured to give immediate notice of the accident was not a defense 
if the insured had no knowledge of the personal injury until 
suit was brought against it held proper.
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6. INSURANCE—NOTICE OF INJURY—BURDEN OF FROOF.—In an action 
on an automobile insurance policy, the burden was on insured to 
prove that it gave immediate notice of the accident, as required 
by the policy, or that its failure to give such notice worked no 
injury or prejudice to the insurer. 

7. INSURANCE—FAILURE TO GIVE NOTICE—EVIDENCE.—Iii an action on 
an automobile indemnity policy, insurer should have been per-

. mitted to introduce testimony to show that it suffered prejudice 
from -insured's failure to give notice of the accident. 

8. INSURANCE—FAILURE TO GIVE NOTICE—EVIDENCE.—On the question 
whether an automobile indemnity insurer suffered prejudice from 
failure to receive notice of an accident, the injured person's 
answer to the question whether she would have accepted $150 
or $200 in settlement should have been admitted. 

Appeal from Sebastian Circuit Court, Ft. Smith 
District ; J. Sam Wood, Judge; reversed. 

Pryor Pryor, for ‘appellant. 
Hill, Fitzhugh Brizzolara, for appellee. • 
BUTLER, J. The appellee, Banfield Brothers Pack-

ing Company, is a corporation engaged in the transporta-
tion of commodities for hire by means of buses and 
trucks, and was insured in the appellant, Home Indem-
nity Company, against loss imposed by law upon it for 
bodily injury or death Occasioned to others by the op-
eration of its vehicles, and also by another clause of the 
policy, against loss for damage or destruction of prop-
erty caused by the operation of the said vehicles. Under 
the general conditions of the policy, and the subhead—

, "Notices to Company"—the following stipulation is 
found : 

"Upon the occurrence of an accident, the assured 
shall give prompt written notice thereof to the com-
pany's home office at New York, New York, or to an 
authorized agent. If any claina is made on account of 
such accident, the assured shall give like notice thereof 
with full particulars. If, thereafter, any suit or other 
proceeding is instituted against the assured to enforce 
such claim, the assured shall immediately forward to the 
company at its home office every summons or other proc-
ess served upon him. Notice given by or on behalf of 
the assured to any authorized agent of the company 
within the State in which this policy is issued, with par-
ticulars sufficient to identify the assured, shall be deemed
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tO be -notice to "the company, it being understood that 
failure to give any notice required to be given by this 
policy, within the time specified therein, shall not invali-
date any claim made by the assured, if it shall be shown 
not to have been reasonably possible to give such notice 
within the prescribed time, and that notice was given as 
soon as was reasonably possible. 

" The assured shall not voluntarily assume any lia-
bility, nor incur any expense, other than for immediate 
surgical relief, nor settle any claim, except at the as-
sured's own cost. The assured shall not interfere in 
any negotiation for settlement, nor in any legal proceed-
ing, but whenever requested by the company, and at the 
company's expense, the assured shall aid in securing in-
formation and evidence and the attendance of witnesses, 
and shall cooperate with the company (except in a pecuni-
ary way) in all matters .which the company deems neces-
sary in the defense of any suit or in the prosecution of 
any appeal. * * *" 

While the policy was in full force and effect, on the 
16th day of December, 1931, a collision occurred between 
a truck owned and operated by the plaintiff, and an auto-
mobile owned by J. V. Stanfield, driven at the time by 
his wife, Margaret Stanfield. The driver of the truck 
was engaged in the business of his employer, and as a 
result of the Collision, Stanfield's automobile was dam-
aged, and it subsequently developed that Mrs. Stanfield 
had sustained severe personal injuries. She brought 
suit against the paeking , company on the 13th day of 
January, 1932, and on the day following a newspaper 
carried an account of the filing of the suit, which was 
read by the local agent of the packing coMpany. He 
called Mr. Miller, the manager of the' packing company, 
on the telephone, and they had some conversation regard-
ing the matter. As a result of this, an attorney for the 
indemnity company came to Fort Smith on the 21st day 
of January to make an investigation of the accident. He 
made a partial investigation, but left before completing 
it, and Mr. Rush, the general claim agent of the indem-
nity company, came to Fort Smith about five or six days 
later to investigate the case. He informed Mr. Miller 
that, inasmuch as the claim was .not reported to the in-
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dethnity - company until after,suit was filed, he could_ not 
handle it unless the packing company would execute a 
"Reservation of Rights Agreement." This agreement 
was aCcordingly executed, and is in part as follows : 
"The company disclaims liability-for such accident under 
the aforesaid policy contract on the ground that no re-
port of said accident was made to the company until 
after suit had been instituted in Sebastian Circuit Court, 
Fort Smith District, on January 13, 1932. 

"Whereas, both parties now desire -to cooperate to 
reduce to a minimum the - final loss, if any, arising out - of-
such accident, and to postpone the determination of-their. 
respectiVe rights and liabilities under said policy :Until 
the' amount of the assured's legal liability, if any; for 
damages arising out of such accident is made final, de-
finite and certain." ,	. 

Acting on the instruction of the Indemnity Company,' 
Mr. Rush afterward wrote the packing, comtlany a letter-
denying liability on the ground that . no report of the ac- • 
cident was made to the Indemnity : Company within the 
time required by the policy. Thereuponthe Packing Om-
pany -notified the Indemnity Company that it ivotild he 
required to defend the suit, and, this mitificatioil Veil* 
ignored, the packing company employed counsel. 

The case proceeded to . trial, and resulted in a verdict 
in favor of Mrs. Stanfield in . the sum of $2,406, being ,the 
total . amount of the judgment, interest and costs. 

This suit was brought by the packing company to 
recover 'said amount from the Indemnity Company and - 
resulted in a verdict in its favor in the sum of $1,203. 
The Indemnity Company has prosecuted an appeal from 
the judgment, and the packing company has filed a cross-
appeal from the order of the .court overruling its motion 
for a judgment non obstante veredicto. The cross-appeal: 
,of the packing company will not be discussed for the rea-
son that:we have concluded that the whole case must be 
reversed-for errors hereinafter, pointed out. - 

It is undisputed that no notice was given the indem-
nity company immediately after the collision, and that 
the first notice it received was on January 14, 1932, the 
day after the suit was filed. The first contention made
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by the appellant is that the court should have directed a 
verdict in its favor because the undisputed proof shoWs • 
that no immediate notice was given, and that there was 
a failure to show that it was not reasonably possible to 
oive notice Sooner:than it was oiven. The contention of 
the appellee is that the notice could not have been given 
sooner because it did not know that Mrs. Stanfield had 
Suffered any injury from which it could be reasonably 
anticipated that a 'claim for damages would flow, and 
that the damage to the car and the injury to Mrs. Stan-
field, of which it had knowledge, were of a slight and in-
consequential . nature, and that the failure to give notice 
was the -ocCasion of no injury to the indemnity company, 
as it had ample opportunity, after receiving notice of the 
alleged injury, and the suit based thereon, to make what-
ever investigation -was necessary to prepare for a de-
fense of the suit, or to make a reasonable settlement, if 
it so desired. On this phase of the case the evidence is 
in conflict. 

Mr. Stratton, the*driver of the truck which collided 
with the 'automobile driven . -by Mrs. Stanfield, testified 
that the impact was very slight, and that he immediately 
examined the car and found but very little damage to it, 
and Mrs. Stanfield stated al the time that she had not 
been hurt, but was scared. The testimony of the other 
ethployees of the packing' company is --tb the effect that 
on that day, and on two .or three . day's following; Mrs. 
Stanfield was' at the office . of the Company, demanding 
that her cAr be repaired ; that she did not complain of 
having suffered any-injury, and appeared to be unin-
jured but very angry ; that the car was examined,* and . the. 
damage found to be so' slight, and they agreed to have 
the car repaired without regard to whether or not they 
were liable; that they estimated that -the cost would not • 
be 'over $1; and that none of them had any information 
That'Mrs. Stanfield was injured in any way, or was claim-
ing to be, until the suit was filed and they were notifie.d 
of it:	 • • 

fn conflict with this is the testiniony of Att . and Mrs. 
Stanfield. The former 'testified that a short while- after 
the accident he informed the 'manager of the packing 
company that his car had been badly damaged,. and that
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he wanted it fixed; that his wife had sustained personal 
injuries, and was then being treated by a doctor ; that 
the manager replied, "I will see to that in a day or two," 
and walked off. He described bow the car was damaged, 
and from his testimony it appears that the damage to it 
was not slight, but substantial. 

The testimony of the attorney for the indemnity 
cOmpany who first came to investigate the claim is -to 
the effect that the packing company Would not cooperate 
with him or lend any assistance in making the investiga-
tion, and because of this he left. This is disputed by the 
witnesses for the . packing :company, its employees, who 
testified that they were rendering all the assistance they 
could, and that the reason the attorney left before com-
pleting the investigation was, as he stated, that he was 
called to another part of the State, and Mr. Rush would 
come and complete the investigation; that Mr. Rush did 
appear soon thereafter, and he makes no complaint of 
any failure of the employees of the packing company to 
cooperate -with him, but that the manager, Mr. Miller, 
made some apology for his treatment of the attorney, 
and gave some explanation re crarding it. 

It appears from Mr. Rush's testimony that be bad 
ample opportunity to make the investigation, and that 
he did so, Teaching the conclusion that it was a case of 
liability, and from the statements made to him by Mrs. 
Stanfield be might have settled. 

It is the contention of the appellant that the giving 
of the notice was a condition precedent to the appellee's 
right to'recover, and that, while it is not expressly so pro-
vided in the contract, it is necessarily implied by the lan-
guage employed, and, being such, the requirement of no-
tice is of the essence of the contract ; that the failure to 
give such notice immediately after . the . collision avoided 
the contract, even though the packing company was not 
apprised at the time that any claim would be made for 
per-sonal injuries. The contention that immediate notice 
was required is based on the fact that the policy indem-
nified the insured, not only against claims for pers6nal in-
jury, but also against claims for- property damage, and 
that the court should have directed a verdict in favor of 
the appellant..



ARK.] HOME INDEMNITY COMPANY V. BANFIELD 	 689

BROTHERS PACKING COMPANY, INC. 

We do not construe the language used with reference 
to the giving of notice as - being a condition precedent. It 
is not so expressly provided, neither do we think it is 
necessarily implied for the reason that it is,. not to be 
supposed the requirement of notice was a device designed 
to prevent a recovery on a just claiM. To be valid, it 
must have been for some reaSonable purpose, and this was 
to give the insurer a reasonable opportunity to investi-
•gate the circuthstances and prepare for a defense, if 
pecgssary ; or,- if it thought it prudent and could do so, 
to settle the claim arising because of the accident. We 

• are of the:opinion, therefore, • that the cases cited by the 
appellant on this phase of the case 'are not in point, and, 
while we do riot review them .a.t length or seek to dis-
-anguish them-from the case at bar, we may say that these 
cases turn either on ra, contract different - in its terms to 
the one now before us, or upon a state of facts essentially 
dissimilar 

The contract under consideration in this case is 
similar in all essential particulars to that in the case of 
Home Life <6 Accident Co. v. Beckner, 168 Ark. 283, 270, 
S. W. 529, cited by appellee, which followed and approved 
the case of Hope Spoke Co. v. • Maryland Casualty Co., 
102 Ark. 1, 143 S. W. 85, 38 L. R. A. (N. S.) 62, Ann. Cas. 
1914A, 268. 

The case of Hope Spoke Co. v. Maryland Casualty 
Co., supra, was a suit -not unlike the case at bar, and one 
of the defenses there made was that the notice was a 
condition precedent, and failttre to give such notice would 
avoid the policy. In that case the court stated in effect 
that the language of the policy was ambiguous and 
should be given the interpretation most strongly against 
the insurer which - it would reasonably bear. - The court 
called attention to the unqualified stipulation in the 
policy that it would indemnify the insured against lia-
bility imposed by law on account of bodily injuries, and 

- that, construing this stipulation:with that of notiee, indi-
cated that the requirement Of :notice was for the purpose 
of giving opportunity for an inVestigation of the facts 
attendant upon the accident and to effect a settlement, or 
prepare for defense. This case also laid. down the rule
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that where the provision for notice was not a condition 
precedent, failure to give notice would not avoid the 
policy unless it.was-shown that-the insurer suffered some 
loss or injury because -notice Was not given sooner. In 
the- Beckner case there is language which might be in-
terpreted to .qualify that rule, but the real point on 
which the case -turned was the long and inexcusable delay 
in giving notice. The accident involved in that case occur-
red on June 25, 1915, and the insured did not notify -filo 
insurer until January 24, 1917. The Court held that this 
was an unreasonable and inexcusable delay, and, while. 
not stating the reason for so holding, it is patent that 
it must have indulged the presumption that .injury 
resulted, thereby, because it is apparent that the insurer 
was prevented from making any reasonable investigation 

- of the circumstances .surrounding the accident, especial-
ly when it was further shown that a suit had been filed 
against the insured for injuries arising because of the. 
accident apprOximately ten months- before the date when 
the insurer was first notified of the happening of the 
accident. and the filing of :the- suit. 

The correct rule, as announced in the Hope Spoke 
Company case is that, unless a stipulation constitutes a 
condition precedent and all rights under the policy are 
forfeited for failure to comply with it, an omission to 
comply therewith is not a defense to a suit on the policy 
unless some injury resulted from such omission. In sup- • 
port of the rule announced, the. court cited, as fully sus-
taining it, a number of cases from respectable courts 
which will be found on page 9 of the volume in Which 
that case is reported. •See also Frank Parmelee Co. v. 
"Etna Life Ins. Co., 166 Fed. 741.. 

It is also insisted that there Iwis no :duty to make 
a report of the accident because it waS a trivial one. 
We think this is the general rule. In McKenna v. Inter-
national Indemnity Co., 125- Wash. 28, 215 Pac. 66, it is 
said: "It is not every trivial mishap or occurrence that 
the assured .under such a policy • of liability insurance 
must regard as an accident of which notice should be given 
immediately to the insurance company, even though it 
may prove afterwards to result in. -serious injury." The
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general rule is stated in 36 C.J., 1105, as follows : "Where 
no bodily injury to the third Person is apparent at the time 
• of an accidental occurrente, and there is no reasonable 
ground for believing that a claim for damages against 
insured may arise, insured is .not required , to give in-
surer notice until the subsequent information as to in-
jury would suggest to a person of ordinary, and reason-
able prudence that a liability might exist." But whether 
or not the:accident was trivial,. was . a. question . for the 
jury under the evidence adduced. From the testimony . 
•of the Stanfields and of their attorney, the jury Might 
have found that the personal injury Was such that it 
might have been reasonably-anticipated that serious con-
sequences might . arise andlor.which a claim for daniages 
might be . made, whereas the testimony adduced on the 
part of. the packing company -might - .have - justified- the 
contrary conclusion.	. . 

It . is our opinion that.the.coUrt did not err in refusing 
to: direct a. verdict for- the appellant, but it is insisted,.. 
if this be so, the court erred ih giving instructions Nos. 
3 and 5, at the appellee's request and in 'refusing „to give -
instructions Nos. 10 and 11, requested by the appellant. 

Instruction .No..3 told the. jury that . the failure. to 
give immediate notice of the -accident would not be a 
defense to the, suit if the packing company. had. no knowl-
edge . that lyIrs. Stanfield , had . received a personal .injury 
until she brought suit against the company. ,. Instruction 
No. 5 told. the jury that, although the packing , coMpany 
did know that she had received a_ personal . injury and. had 
failed to report the same .. until after suit, was brought,.. 
this alone would not defeat recovery, hut that it must be - 
shown also that the. appellant was damaged or sustained 
a financial loss on aecount .of the failure to giye imme-
diate notiCe, and, if' it lost no *substantial legal right on 
account of the fact- that notice . Of the accident was not 
given sooner, failure - to notity would not be a defense. 
We think these instructiens Were properly given, 'and 
what we h#e heretofore'said ' justifies that conclusion: - 

The appellant, however, was entitled to the converse 
of instruction No. 5 which Was embodied in' instructions 
Nos. 10 and 11, requested by it and refused by the cOurt.
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Those instructions in effect would have charged the. jury 
that if it found from the evidence that the plaintiff in. 
the case failed or refused to comply in good faith with . 
the provisions of the policy to the defendant's prejudice, 
plaintiff could not recover, and the burden was upon the 
plaintiff to show by the evidence that it complied in good 
faith with the provisions of the policy or that its failure 
to do,so worked no injury or prejudice to the rights of 
the defendant. These instructions should have been 
given, and the appellant should have been permitted to 
introduce the testimony offered tending to show that- it 
had suffered prejudice. To show that .it had not so 
suffered, appellee elicited from the attorney of Mrs.- 
Stanfield, the evidence that the indemnity company could 
not have settled the case for less than $2,500. In re-
sponse to this testimony appellant offered to prove by 
Mr. Rush, the general manager, that it was the usual 
and customary manner of handling claims, when notice 
was given of the accident, to make an investigation and 
to negotiate a settlement if 'the investigation disclosed 
liability. This testimony was overruled. 

Appellant asked Mrs. Stanfield whether or not slie 
would have accepted one hundred and fifty oi two hun 
dred dollars, and the court refused .-to. permit -her• 
answer this question. She had already testified that sbe 
would have been willing to settle her claim for personal 
injuries out of court, and in ansWer to the question asked 
as to whether or not she would have settled before: she 
found out her condition, she answered: "I cannot say. I 
would have gone by what the doctor said" ; and, in speak-
ing of her attorney and as to whether or not She would 
have settled without consulting him, she stated that she 
did not know. She .should have been permitted to an-
swer the question overruled by the court, and her entire 
testimony shoUld have been allowed to go_ to the jury to 
be considered for what it was worth, on the question as to 
whether or not appellant suffered injury because it was 
not notified of the injury to Mrs. Stanfield before the 
filing- of the suit. The appellee, however, contends that 
all of these questions are precluded because, having



elected to investigate the case in attempting to settle 
the same, it waived the failure to give notice. 

We are of the opinion that the "Reservation of 
_Rights Agreement" was execnted for the very purpose 
its title implies—namely, that the investigation made 
would not be a waiver of the defense stated therein. As 
we see it from the record before us, only two questions 
are involved; first, was the appellee unaware of any 
substantial injury suffered or claimed to have been suf-
fered by Mrs. Stanfield until the bringing of the suit ; 
and, second, if appellee had this knowledge, did it notify 
the appellant as soon as reasonably possible, and, if not, 
did such omission prejudice -the rights of the appellant 
so as to cause it to •be injured? The judgment of the 
trial court .is reversed, and the cause remanded for a 
new trial, so that these issues may be submitted to the 
jury under proper instructions.


