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1. INSURANCE—ACCIDENTAL DEATH.—“Death resulting from bodily
injuries effected solely through accidental means,” as used in
insurance policies, does not include death from wounds received in
an encounter provoked by the insured or in which he was the
aggressor and from which he did not attempt to retire in good
faith, nor does it include death inflicted during commission of an
intentional act on his part the result of which was either inevi-
table or should have been foreseen.

2. INSURANCE—ACCIDENTAL .DEATH.-—Where insured in an attempt
by him to commit burglary fired on officers and was killed by them,
his death was not accidental, though one of the officers testified
-that he accidentally killed insured while trying to shoot a weapon
out of insured’s hand

Appeal from Pulask1 Circuit Comt Third Division;-
Marvin Harris, Judge; affirmed.

Roy E. Rison and Tom W. Campbell, for appellant.

Charles W. Mehaffy, for appellée.

Humprreys, J. Appellant sued appellee. in the cir-
cuit court of Pulaskl County on an insurance policy
issued by appellee to her husband providing payment to
her as beneficiary of $3,000 in the event of her husband’s
death ‘‘from bodily injuries effected solely through acei-
dental means.”” It was alleged in the complalnt that,
during the life of the policy, her husband, Joel Lee Price,

. was accidentally killed by being shot to death une\pected—
ly and by chance.

Appellee filed an answer denying that Joel Lee Price
was accidentally killed but, on the contrary, was killed
by officers of the law in a fight which he provoked and
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in which he was the aggressor at a time when he and a
man by the name of Kagle were engaged in robbing
Terry Da1ry Company plant at Scott and Dlghteenth
streets in Little Rock, Arkansas.
The cause was submitted upon the pleadings and
~ evidence adduced, at the conclusion of which the court
instructed a verdict against appellant and dismissed her
complaint, from which is this appeal.

According to the undisputed testimony, Price and
Fagle, wearing masks, and Price being armed with a .45
caliber automatic pistol, entered the property of Terry
Dairy Company, tied its night watchman in the barn,
broke into its iron safe, and were prowling through the
building when officers appeared on the scene; that, in
going out of a room into the hall, they were discovered
and called to by the officers, wherenpon they turned and
ran into adjoining rooms; that officers Huston and Pate -
entered the door leading into a dimly lighted room in
which Price was hiding and called to him that they were
officers, whereupon he shot at them without notice and
continued to fire until he was mortally wounded by them
and fell to the floor; that they secured his pistol and a
statement from him that Eagle was in an adjoining room;
that officers Walker and Huston entered the adjoining
room in search of Hagle and, -upon being attacked by
him, they shot and instantly kllled him; thdt during the
time Price was shooting at Huston and Pate, Huston
shot Price three times and Pate shot him twice, all five
shots taking effect; that he fell to the floor when the last
shot was fired by Huston into his head; that Price shot
four times, twice at each officer, none of which took effect;
that subsequently Price died from one or more of the

“wounds received by him during the encounter.

The genelal rule of law is that death resulting from
bodily injuries effected solely through accidental means
in insurance policies does not include death resulting
from wounds received in an encounter provoked by the-
insured or in which he was the aggressor and from which
he did not attempt to retire in good faith; nor does it
include death inflicted during the commission of a volun-
tary or intentional act on his part, the inevitable resuli
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of which he could have or should have foreseen. Mutual
Lafe Insurance Company v. Distretts, 159 Tenn. 144, 17 S.
W. (2d) 11; McGuire v. Metropolitan Life Insurance
Company, 164 Tenn. 32, 46 S. W. (2d) 53.

An insured engaged in the commission of .a felony
* who, when discovered in the act, becomes the aggressor
in an effort to shoot his way out, necessarily takes chances
on being killed, and, if killed in an effort to escape, his
death cannot be regarded.as accidental within the terms
of such policy. He ought to have anticipated or expected
death from his own culpablhty, and hence, if killed, his:
death is not accidental.

Appellant contends, however, for a reversal of the
judgment because Huston made a statement -within 48
hours after the killing to the effect that he accidentally
killed Price while he was trying to shoot the .45 caliber
- automatic pistol out of his hand. H. O. Davis testified
that Huston made such a statement to him. Huston
denied making the statement. Appellant argues that,
on account of the conflict in the testimony between
Huston and Davis, the court should have allowed the
jury to determine the issue of whether the killing was
intentional or accidental. Even if it be conceded that
Huston was impeached so that the jury would have dis-
. regarded his testimony, yet the facts detailed above were
supported by other undisputed evidence, especially by.
the testimony of Pate; or, to state it (hffe1entlv if the
testimony of Huston Were entirely eliminated from this
record, the remaining undisputed evidence showed that,
while Price was engaged in the commission of a felony;
he was discovered, and, in order to escape arrest, he
opened fire upon the officers and continued to fire upon
them until he was killed hy them in necessary self-
defense. The court, therefore, correctly told the jury
that it was shown by the undisputed evidence that Price
deliberately bloudht on his own death; hence tlat his
death was not accidental within the meamno" of the policy.

No error appearing, the judgment is affirmed. _



