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AvrtER v. ARKansas Powrr & LicaT CoMPANY.
.4-3296
Opinion delivered January 22, 1934..

1. FALSE IMPRISONMENT—EVIDENCE—An action for false imprison-
ment will not lie against a street railway company by a passenger
upon proof that plaintiff was arrested by police officers and tried

. and convicted of a simple assault upon the motorman. -

2. TRIAL—INSTRUCTION ASSUMING DISPUTED FACT.—A requested in-
structlonlsubmlttmg ‘the right to recover damages for expulsion
from defendant’s street car, which assumed that. the expulsion
was wrongful, was properly 1efused where that was a dlsputed
question of fact.

. CARRIERS-—BEXPULSION FROM " STREET CAR— EVIDENCE.—In an action

. for damages for wrongful expulsion from a street car and alleged
assault and battely, the motorman’s testlmony disclosing numer-
ous holdups of street car operators held adm1551b1e to show the
~operator s state of mlnd -

o

Appeal from Dallas’ Clrcult Court Pwtrwk Hefn,ry,
Judge; affirmed:

E. W. Martin, for appellant. -

- Rose, Hemangway, Cantrell & Loughborough and
J.W Baﬂ"mn f01 appellee

McHaxEeY, J. Appellant sued appellee for damages
on two counts: ‘‘First, that he was a passenger on one
of appellee’s street cars in the city of Little Rock, hav-

_ing paid his fare, and that the operator failed to stop
said car on signal given at his destination, and that he
rode on to the end of the line, intending to alight at the
desired place on the return trip; that the operator de-
manded an additional fare which he refused to pay be-
cause it was the operator’s fault in ignoring his stop
signal; that after traveling seven or eight blocks on the
return trip, the operator again demanded the fare, struck-
him with a metal instrument, knocked him down, struck
him several times on the head threw him to the.ground,
and otherwise abused and mlstreated him. Second, for
false imprisonment in causing his-arrest, 1mpr1sonment o
and detention without legal authority on a false charge
of attempted robbery. He prayed damages both com-

. pensatory and punitive.. Appellee answéred, denying
the allegations of the complaint, alleged that appellant,
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whﬂe 1ntox1cated and Wlthout cause, assaulted its opera-
tor who merely defended himself. As to the second count,
appellee answered that the police officers arrested appel-
lant because of his drunken condition and because of the
unlawful assault made by him on 1ts operator, for which
it is not liable.”’

At the conclusion of appellant’s testimony, the court -

withdrew from the consideration of the jury the claim
for damages for false imprisonment alleged in the second
count. The case went to the jury on the first count of
the complaint, and there was a verdict for appellee upon
which judgment was entered.

Appellant first contends for a reversal of the judg-
ment on the ground that the court erred in withdrawing
from the jury the charge of false imprisonment. We
cannot agree with this contention. - The undisputed facts
~ show that appellant was arrested by the police officers,

was tried in thé municipal court, convicted of simple
assault and fined $25. He appealed to the circuit court,
where he was again tried, convicted and fined $10. He
appealed to this court, and the judgment was affirmed.
See Alter v. City of Lattle Rock, memorandum .opinion
187 Ark. 1162, 63 S. W. (2d) 279. Our statute, § 2336,
. Crawford & Moses’ Digest, defines false imprisonment as
follows: ‘‘False imprisonment is the unlawful violation
of the personal liberty of another, and consists in con-
finement or detention without sufficient legal anthority.”’
Appellant’s arrest was not “‘unlawful’’ and his ‘“confine-
ment or detention’ was not ‘‘without sufficient legal
authority.”” The court therefore correctly dismissed the
false imprisonment count. -

It is next contended that the court erred in refus-
_ing to permit the jury to consider any element of dam-
ages for appellant’s wrongful expulsion from the street
car. His requested instruction No. 7 embodied this ele-
ment of damages, but assumed as an established fact,
that his expulsion was wrongful: This was a disputed
question of fact, and the court correctly refused the in-
struction as asked, and correctly modified same so as to
eliminate this erroneous request, as also damaszes for
false imprisonment.



"It is also argued that erroneous testimony was ad-
mitted in permitting the operator to testify that about
the same time thiere were numerous holdups of street
car operators, and that he had been held up, and another
operator shot. No objection was made at the time, but,
after the testimony in this regard had been given, he
asked the court to instruct the jury not to consider it.
The court permitted the testimony to go to show the
operator’s state of mind only. We think it was compe-
tent for this purpose. . 4

~ Assignments are argued as to the giving and refus-
ing to give certain instructions, and in the modification
of certain others. We have carefully examined these
assignments and find them without merit. The court
fully and fairly instructed the jury, and its finding is
against appellant. No error appearing, the judgment
must be affirmed.



