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- TurNER v. RICHARDSON. -
4-3263 .
Opinion delivered December 18, 1933.

NEW TRIAL—NEWLY DISCOVERBED EVIDENCE.—In replevin for a dog, a
new trial will not be granted to plaintiff for newly-discovered
evidence which would have been discovered before trial if plain-
tiff had used diligence to trace the source of his donor’s ‘title.

Appeal from Lawrence Circuit Court Eastern Dis-
trict; John L. Bledsoe, Judge; affirmed. '

W. A. Jackson and Beloate & Beloa,te for appellant

W. P. Smith, for appellee. : :

Huwmprreys, J. -Appellee brought suit.in replevin
“against appellant before a justice of the peace in Boas
Township in Lawrence County to Tecover possession of
a red Irish setter bitch. The case found its way by
appeal to the eastern district of the circuit court of
-said county, where it was tried to a jury under proper
instructions, resulting in a verdiet and judgment against
appellant, from which is this appeal.

Accordmg to the evidence introduced by appellant
" the bitch in controversy was given to him when she was
about nine months old by Everett Webb, who had bought
her early in December, 1931, from Tom Nokes, whose son
had gotten her from WIH Berrv' who hved near the
“Less farm.

According ‘to the evidence 1ntr0duced by appellee
the bitch in controversy was bought by him when she was
about nine months old from Jim Perkins for $10 the
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latter part of 1930, and that, after she had pups and
weaned them, she disappeared in the fall of 1931, and
that she was not seen by him until November, 1932, when
he found her.in the possession of appellant.

After the trial, appellant filed a motion for a new
trial on account of newly-discovered evidence, which
was overruled by the trial court, over his obgec‘rlon and
exception. Appellant insists that the court committed
reversible error in overruling his motion.

The newly-discovered evidence was contained in the
affidavits of Cecil Nokes, Will Berry and T. R. Jones.

Affiant, Cecil Nokes, said he was the son of Tom
Nokes, who got the bitch from Will Berry in May or
June, 1931, and sold her. to Everett Webb for $5, at
which time she was six-or seven months old.

Affiant Will Berry, said the bitch in question came
to his home in May or June, 1931, when she was about
seven months old, and that he let Tom Nokes take her
home, and that Nokes kept her until in the fall, when he
said he sold her to Everett Webb for $5.

Affiant J. R. Jones, who was 1elated to Will Berrv
and Tom Nokes, said he visited them in June, and again
in the fall of 1931, and that on both visits he remembers
to have seen an Irish female red setter at Tom Nokes’
that was about six months. old.

 Had appellant gone to Tom Nokes, from Whom Webb
got the bitch, and made i inquiry before the trial, he most
probably could have obtained all. the 1nf0rmat10n the
three affiants dlsclosed in their respeetlve affidavits. Just
to say he did not know what the affiants knew until they
voluntarily told him after the trial does not show dili-
gence on his part in procuring the evidence. The law is
that one who relies on newly-discovered evidence to ob-
tdin a new trial must show that he used due diligence
in discovering thé evidence before the trial. Medlock v.
Jones, 152 Ark 57, 237 S. W. 438.

Appellant falled to show due dlhgence in procuring
the evidence before the trial; so the court, in the exercise
‘of a sound dlscretlon was - justified in overruhno his
motion. :

No error appearmg, the judgment is affirmed.



