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1. USURY—AGREEMENT.—To establish usury, there must be shown
an agreement by which the borrower agrees to pay, and the lender
knowingly receives, a higher rate of interest than is allowable
for the loan or forbearance of money, and that the same was
actually taken or received.
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" 2. USURY—INFERENCE.—Usury will not be inferred where the oppo-
site conclusion can be fairly reached from the evidence.

3. USURY—BURDEN OF PROOF.—The burden résts on one pleading
usury to establish it by a fair preponderance of the testimony.

4. USURY—KNOWLEDGE OF USURY.—Where the testimony shows that
a loan was negotiated and the transaction completed by the lend-
er’s agent, the lender’s -knowledge of the alleged usury or of facts
from which such knowledge may be inferred must be shown to
charge him with usury.

5. USURY—EVASION OF STATUTE—The law will look under or behind

any device or trickery of a lender to evade the usury statute in

order to learn the real nature of the transaction.

6. USURY—EVIDENCE.—Any fact bearing on the question of usury
may be established by circumstantial as well as direct evidence.

7. USURY-—SUFFICIENCY: OF EVIDENCE.—Evidence held to sustain the

court’s finding of usury in a transaction negotiated by an agent
and of the principal’s knowledge of the unlawful nature of the

transactlon

8. Bmus AND NOTES—ASSIGNMENT.—Indorsement of a note without
recourse is equivalent to a mere sale without an express warranty,
but with an implied ‘warranty ‘that there is no legal defense grow-
ing out of -the assignor’s connection with its origin and that he
has no knowledge of facts impairing its valldlty or rendermg it
valueless.’ .

9. BILLS AND NOTES—LIABILITY OF INDORSER.—The indors ithout
recourse of a note void for: usury 1s liable by re of an implied
warranty of its validity. - : .

10. BILLS AND NOTES—LIABILITY OF RSER.——The payee of a note
indorsing without recou % note accepted by a subsequent in-
dorsee as collateral~for another’s past-due note, held liable for
payment.of-th€ former-note. : .

Appeal from - Lawrence Chancery Court Esatern
District; 4. S. Irby, Chancellor; reversed 1n part

H. L. Ponder, for appellant .
W. P. Smith. and O C. Blackford, for appellee

Kmsy, J. The dppellant J.W. Almstlong, ‘as re-
ceiver of the Planters’ National Bank of Walnut Ridge,
brought this suit in the Lawrence Chancery Court for
the Eastern District against the appellees -on the follow-
ing promissory note: . -

.“Pr1n01pal Date 10-28-1931 Pald $1. 54 . Bal. $498.46
4500
~ “Walnut Ridge, Ark 1-15-27.
¢“Six months after date, for value 1ece1ved, we or
either of us promise to pay to the order of J. M. Whit-

>



low five hundred and no/100 dollars at the Lawrence
County Bank, Walnut Ridge, Ark., with interest at the
rate of 10 per cent. per annum from date until paid. The
makers and indorsers of this note hereby severally waive
presentment of payment, notice of nonpayment, protest
and consent that time of payment may be extended with-
out notice thereof, If interest is not paid when due, same
shall then become as principal, and bear interest at the
same rate until paid. '
" [Signed] ¢‘J. A. McCluskey,
. “D.D. Allison,
L CWLHL Broadway
“Notlce 1-28- 31 SV .

_ ““Indorsed: : S
oo 92-1-28 pd. o ) $38.00
“92.6-28 pd. - . .. . 810
... 21598 1145 2-16- 78 6 70 1815
ot 46370028 ¢ o Coee e 4200 -
Y3728 ¢4 T o210
€63-20-28 ¢« .. ¢ oL 59.50.~. L

€1-22.98 J. M. Whltlow '

. “Indmsed to Clarence VVhltlow w1thout recoulse, .
(larence Whitlow.”’

The appellee, Allison, ﬁled a separate answer and
cross-complaint, in which he alleged as one of his de-
fenses that the note was void for usury. He alleged that
J. M. Whitlow, acting through his son and general agent,
Clarence Whitlow, had unlawfully and fraudulently con-
spired with his son, together with the defendant Davis, to
make a usurious loan on the said note to the sald Davis
by writing on the face of the note the name of J. M. Whit-
low as payee, ‘without 'the-authority or knowledge of-the
- defendant, Alhson and loanied to Judson Davis the sum
of $400 only, takind* his note in the sum of $500 and charg- -
ing an extra $100 by rese1v1ng the same; that the said
loan and transaction was; and is, usurious and void.

MecCluskey, Clarence ‘Whitlow and Judson Davis,
who were also made parties to the suit, filed no answer,
but the defendant, J. M. Whitlow, filed a separate unveri-
fied answer denying that he was the principal, and that
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Clarence Whitlow ‘was his agent, and alleging that, as
soon as he learned of the fransaction, he immediately and
hefore maturity repudiated the transaction, and there-
upon thé said Clarence Whitlow paid him the face value
of said note, and he in turn indorsed the same to Clarence
Whitlow without recourse on him; that Clarence Whit-
low was not his general agent, and had no authority to
make the transaction for him in matters of taking notes
or in any other matters, and realleged that he repudiated
his son’s acts within a few days after his son took
the note.

On the evidence adduced, the trial court found:
““That this is a suit upon a promissory note dated Jan-
uary 15, 1927, for the sum of five hundred dollars, pay-
able to the order of J. M. Whitlow, with ten per cent. per
annum interest from date until paid, signed by J..A.
McCluskey, D. D: Allison and W. H. Broadway ; the.court.
further finds that Clarence Whitlow, acting as the agent
of his father and co-defendant, J. M. Whitlow, made the
loan répresented by the note sued on herein, as agent for
his father and co-defendant, J. M. Whitlow, and, as such
. charged the sum of one hundred dollars, as a bonus, pay-

ing over only the sum of $400, accepting a note for the
sum of five hundred dollars, bearing ten per cent. interest
per annum from date-until paid... : .
““That said loan was usurious, and that the reserva-
tion of said one hundred dollars, together with the. ten
per cent. interest charged, was a greater sum for the loan
and forbearance of money [than] allowed by law, so as to
render said loan and note sued on void; that the defend-
ant, J. M. Whitlow, knew at the time- of the reservation
of sai’d one hundred dollars-at the time his agent. made -
said loan, and ratified.his actions as his agent by accept-
ing sald note and the benefits thereunder, and did not at-
~tempt to escape his liability on account -of said usury-un-
til more than one year after making said loan, when he
attempted to-escape liability by indorsing said note to
his son without- recourse on January 22, 1928.
‘“The court further finds that Clarence Whitlow,
after said note had been-indorsed to him'by his father
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and co-defendant, J. M. Whitlow, his principal, without
recourse, indorsed the note and placed the same as col-
lateral for another note he owed Planters’ National Bank
of Walnut Ridge, the said bank accepting said note as
additional collateral to an old note already due said bank
by said Clarence Whitlow, after maturity, without con-
sideration and with the indorsement of J. M. Whitlow
without recourse, and for that reason should not recover
as against J. M. Whitlow.”’ '

The court then entered a decree by default against
McCluskey, Judson Davis and Clarence Whitlow in the
_-sum sued for, and decreed that the plaintiff take nothing
ag against Allison and J. M. Whitlow, and canceled the
note as to the defendant, D. D. Allison.

.The appellant, receiver, first contends that the evi-
-dence adduced to establish usury fails to meet the re-
quirements of the rule announced in Holt v. Kirby, 57
Ark. 256, 21 S. W. 432, and Briggs v. Steel, 91 Ark. 458,
121 S. W. 754, and approved in many subsequent deci-
sions, That rule may be thus stated: To establish usury
there must be shown an agreement by which the borrower
agrees to pay and the lender knowingly receives a higher -
rate of interest than is allowable by law for the loan or
forbearance for money, and that the same was actually
taken or received. Usury will not be inferred where an
opposite conclusion can be fairly reached and the burden
rests upon the one pleading it to establish his plea by a
fair preponderance of testimony.

The -appellant next contends that, since the testi-
mony shows that the loan was negotiated and the trans-
action completed by an agent of J. M. Whitlow, it -was
necessary to establish the awareness of the principal of
the usurious agreement, or of facts from which his knowl-
edge may be inferred, (Van Deventer v. Smith, 123-Ark.
612, 186 S. W. 59), and that in these particulars the evi-
dence fails. We agree with counsel on the principles of
law announced, but think he errs when he contends-that
under the evidence their application acquits the lender,
J. M. Whitlow, of the charge of usury and establishes the
validity of the note and the appellee, Allison’s, liability.
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, The evidence relating to the fact of usury, and the
knowledge of J. M. Whitlow of the unlawful dealing of
his agent in effecting the loan, is so connected that both
contentions may be disposed of in a single discussion. In
considering the testimony on these related subjects, we
bear in mind the principle that there can be no device or
trickery on the part of the lender to evade the statute
against usury.under, or behind which, the law.will not
look in order to learn the real nature of the transaction,
and that any given facts may be established by the proof
of circumstances surrounding the transaction, as well as
by direct evidence. There were only two persons present
when the loan was made and the note delivered, Clarence
_Whitlow, the son of J. M. Whitlow, and Judson Davis,
for the benefit of whom and of Davis’ partner, MeClus-
key, the note was signed by Allison. Clarence Whitlow
testified in positive terms that the full $500 was paid over
to Judson Davis, and theré was nothing retained or re- -
served in addition to the lawful rate of interest charged.
But there was brought out in his examination, and from
other evidence in the case, proof of circumstances which
tended to contradict his direct testimony. He also testi-
fied that he was the general agent of J. M. Whitlow, and
was authorized to, and did frequently, sign his father’s
name to checks, draw money of his father, make loans
for him, take notes and sign his father’s name to indorse-
mentg thereon. J. M. Whitlow except by his unverified
answer, made no denial of this part of the testimony of
his son, Clarence Whitlow. Clarence Whitlow further
A testified that, in deéaling with the transaction with Davis,
he acted for his father as he was authorized to do, put
his father’s name in the blank left for the payee, collected
the payments which Davis would make from time to
time, and finally wrote the indorsement ‘‘without re-
course’’ to himself, to which he signed his father’s name.
Judson Davis, the other party having direct knowl-
edge of the transaction, stated that Clarence Whitlow
gave him only $400 and reserved $100 in addition to the
10 per cent. interest for making the loan; that, just be-
fore the trial, Clarence Whitlow came to him in an en-
deavor to influence him to testify ‘“in line’’ with the testi-
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mony that he (Clarence) would give.relative to the
amount of money he received as the proceeds of the note;
that he wanted him to say that it was $500. This part of
Davis’ testimony was not disputed by Whitlow. In Clar-
ence Whitlow’s téstimony, no reason was given as to why
the transaction did not meet with his father’s approval,
and it is certain, from the date appearing on the note and
from Clarence’s testimony, that it was not indorsed to
him without recourse until-the 22d of January, 1928, a
year after the date of the note and six months beyond 1ts
maturity.

In determining the questions presented, the court had
for its consideration, not only the direct evidence, but
the peculiar circumstances surrounding the transactlon,
to narrate all of which would unduly extend this opinion,
and which we think was suﬁiment to support the court’s
finding of fact.

The trial court was of the opinion that, because of
J. M. Whitlow’s indorsement on the note without re-
course, coupled with the fact that the appellant accepted
the same as collateral for a past-due- note of Clarence
Whitlow, he was not liable therefore for its payment. In
this the court was mistaken. An assignment of a note
without recourse is equivalent to a mere sale without an
express warranty, but there ‘remains the implied war-
ranty, among others, that there is no legal defense grow-
ing out of the assignor’s own connection with its origin
(Smith v. Corege, 53 Ark. 295, 14 S. W. 93), and that the
assignor has no knowledge which would impair the valid-
ity of the instrument or render it valueless. Crawford &
Moses’ Digest, § 7831. Therefore, since the validity of
the note is warranted by the indorser where the note is
not valid because of usury, because of the implied war-

ranty, the indorser becomes liable for its payment. 8 C.
J., pages 369 and 392; Challis v. McCrum, 22 Kan. 157,
31 Am. Rep. 181.

It follows that J. M. Whitiow is liable fo1 the pay-
ment of the note by reason of the implied warranty con-
tained in his indorsement, and that the court erred.in
contrary judgment,



The decree of the trial court is correct, and will be
affirmed except as to the appellee, J. M. Whltlow As to
him, it is reversed, and the cause remanded with direc:
tlons to” enter Judoment against him in favor of the
'appellant for the a.mount due on the note accordmcr 10
its tenor and. effect.’ ' o



