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1. OFFICERS—INCREASE QR DIMINUTION OF SALARY.—Constitution, art.
19, § 11, providing that the salary of a prosecuting attorney
established by law shall not be increased or diminished during

his term of office, held not to affect compensation not definite
and fixed, but uncertain in amount-as consisting in fees or per-
centages.

2.  OFFICERS—INCREASE OR DIMINUTION OF SALARY.—Acts 1933, No

" 974, repealing so much of Acts 1921, No. 121, as provided that
the prosecuting attorney, acting as attorney for a certain bridge
district, should receive a reasonable fee to be taxed as costs, held

not unconstitutional as diminishing his salary during the term
of his office, since such fees were not part of his salary.

3.  STATUTES—REPEAL OF PART OF LOCAL ACT.—Amendment 14 to the
Constitution, forbidding the amendment, but permitting the repeal,
of local or special acts, was not violated by Acts 1933, No. 274,
repealing so much of Acts 1921, No. 121, as provided a fee for the .
prosecuting attorney’s services as attorney for a certain bridge
district.

4. STATUTES—REPEAL. —A statute may be repealed either by express

' terms or by necessary implication, the question being one of legis-
lative intent. ’

5. STATUTES—EXPRESS REPEAL.—An express repeal of a statute is the
abrogation or annulment of a previously existing law by enact-
ment of a subséquent statute declaring that the former law shall
be revoked or annulled. ’ '

6. STATUTES—REPEAL BY OMISSION.—So much of a section or act as

is omitted from an amendatory act is repealed, as where a statute
re-enacted a portion of a statute which made the prosecuting attor- -
ney the attorney for a county bridge district repealed an omitted
portion of the prior statute which allowed compensation for such
" services.
0FFICERS——COMPEN°ATION —Where an. add1t10na1 duty is pre-

- seribed or imposed upon an. officer without provision for compensa—

“+ {ion, he is not relieved from performance of such duty, it being
presumed that his salary or fees already provided are sufﬁclent

=1

" Appeal from J efferson Chancery Court; Hamey R
Lucas, Chancellor; affirmed.
STATEMENT BY THE COURT.

The Jefferson County Bridge District was organized ™
under a special act of the Legislature of the year 1911,
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and has since been a going -concern. "After the organiza-
tion of. the district a bridge acioss the Arkansas River
near Pine Bluff was:built and a tax-levied against.all the
lands in Jefferson County in accordance with the statute
to pay the outstanding indebtedness arising-from the
sale of bonds for the construction of said bridge. A
large part of the indebtedness is still unpaid, and during
the years 1929 and 1930 the land:set. out. and described
in- the complaint. filed in the Jefferson Chancery Court
was returned delinquent by the collector of- Jefferson
County, and properly certified by -the county clerk, who
1s under the statute, secretary for the bridge district. "

The Legislature, by act 121 of 1921, provided-that the
prosecuting attorney of Jefferson- County should -act as
attorney for the bridge district. That; in all suits pend-
ing or hereafter filed to force the collection of delinquent
taxes due the distriet, the court before whom said suits
are filed shall fix a reasonable sum to be taxed against
each tract of land as attorney’s fee in said district.

- In pursuance to the.resolution:duly passed by the
board of directors of the district, directing the prosecut-
ing attorney to file this suit, he, -the appellant herein,
filed the suit on April 6, 1933, and-the clerk of the court
executed. the notice as prov1ded by law- for the- pulposei
of collecting the dehnquent tax due the d1str10t on Sald"
lands.

Thereaftel the appellant ﬁled an 1nte1vent10n mn
said cause askmg the court to fix a reasonable .sum-to be
taxed as a part of the costs ao'alnst eaeh tract of land
as attorney’s fees herein. *

. The Legislature of 1933: passed act ‘)/4 the ﬁrst sec-
tion of which reads as follows:: .““That .1 of act.121 of
the :Special Acts of'the General - Assembly of the 'State
of Arkamnsas, approved February 15 19‘)1 be amended
so as to read as follows: i

. *4£‘The prosecuting attorney: of J eﬁerson County 1s~
he1eby made- attorney for the Jéfferson County’ Budg’e
Distriet, and it shall -be the duty of said-attorney to do
and perform all-and singular the dutiés inéumbent on the
attorney for the J efferson County Br1dge Distriet, and
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said services shall be performed by the prosecuting at-
torney of said county without additional salary to that
now provided by law-for the prosecuting attorney of
‘Jefferson County’.?’

The chancellor denied the intervener’s prayer to
fix a fee and held that act 274 of the General Assembly

- - of the year 1933 is valid, and that the appellant, as at-

torney for the J efferson'County Bridge District, was not
entitled to a fee for representing the district in this suit
on the ground that act 274 of 1933 repealed act 121 of
1921, and rendered a decree against appellant, from
which comes this appeal.

E. W. Brockman, for appellant.

Bridges, McGaughy & Bridges, for appellee.

Kirsy, J., (after stating the facts). The appellant
seeks to collect fees against certain delinquent lands of
the district embraced in this suit and have them taxed
against each particular tract described therein as costs
for his compensation for the collection of the delinquent
taxes for 1929 and 1930 as provided in said act 121 of
1921.

He alleged that said act making provision for the
collection of delinquent taxes was enacted long prior to
the adoption of amendment No. 12 to the  Constitution,
prohibiting the passage of local acts by the Legislature,
and that by its terms he was entitled to have the court
fix a reasonable sum to be taxed as attorney’s fees
against each tract of land set out in the complaint; and
that said act of the Legislature, No. 274 of 1933, entitled:
““An Act to Amend § 1 of act 121 of the Special Acts of
the General Assembly of the State of Arkansas, approved .
February 1, 1921, left out of the provisions of said act
all reference to the collection fees for the service, and
instead provided: ‘‘ And it-shall be the duty of said at-
torney to do and perform all and singular the duties
incumbent on the attorney for the Jefferson County

Bridge District, and said service shall be performed by
the prosecuting attorney of said county without addi-
tional salary to that now provided by law for the prose-
cuting attorney of Jefferson County.”’
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It is insisted that said § 1 of act 274 of 1933, is void
as being in conflict with article 19, § 11, of the Constitu-
tion in that it endeavors to diminish the salary of the
prosecuting attorney during his term of office, and fur-
ther is in conflict with Amendment No. 12 of the Constitu-
tion, attempting to amend a special act of the Legislature.

The court made the following declaration of law:
““The intervention in this case as presented by E. W.
Brockman, as prosecuting attorney of Jefferson County
and made attorney for the Jefferson County Bridge Dis-
_trict under act No. 121 of the General Assembly for the
vear 1921, presents the issue-as to whether act No. 274
of the Acts of the General Assembly for the year 1933,
amended or repealed said act No. 121 for the year 1921.
This court is not passing on any phase of the case as to
the justness of the act, the amount of work to be done,
or fees fixed therefor, but solely on the question of the
constitutionality of act No. 274 of the Acts of 1933. Since.’
. the adoption of the constitutional amendment which pro-
hibits the Legislature from passing a local or special act,
the Legislature cannot amend a local act, but it can re-
peal a local act, either entirely or only some particular
part of it.”’

Article 19, § 11, of the Constitution provides that
prosecuting attorneys, with other specified State officials,
“‘shall each receive a salary, to be established by law,
which shall not be increased or diminished during their
respective terms, nor shall any of them, except the prose-
cuting attorneys, * * * receive to his own use any
fees, etc.”” Under the statute a salary is provided for
prosecuting attorneys which can be said within the mean-
ing of the above section to he established by law, and said
section also prohibits the increasing or diminishing of
the salary during the respective terms of office. The pro-
hibition, however, is to the salary only, and does. not
affect one whose compensation is not definite and fixed,
but is uncertain in amount and consists in fees or per-
centages. 46°'C. J. 1024, and cases cited in footnote 55.
See also, State v. Grimes, 7 Wash. 445, 35 Pac. 361, where
a like provision of the Constitution of Washington re-
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ceived such construction. : No compensation had been
fixed for the services herein before the. act. 'of 1933 re-
duced the compensation, and: ‘‘A constitutional provi-
sion prohibitirig a change of compensation after an elee--
tion o1 appomtment during the term of an office does not
apply where, prior to such time, no salary or compen-
sation had been fixed: for- the ofﬁce 7 46°C. J. 1025.

Said act 274 of 1933 is not in conflict with article
19, § 11, of the Constitution. It is obvious that the fram-
ers of the Constitution had in mind only the stipulated
salaries of the pubhc officials mentioned, prohibiting their
being ‘increased or decreased ‘during their respective
terms of office; and not the addition or deductlon of some
fee'allowed for a paltlculal service._ Purnell V. Mawn_,_
105 Ky. 87, 48 S. W 407. .

“Neither does said act 274 of 1933, conflict with said
Amendment No. 12 to the Constltutlon which reads as
follows: ‘‘ The General Assembly shall not pass any local
or spemal act.” This amendment shall not prohibit the
repeal of local or special actsi”’ Said’ amendment ex-
pr essly prov1des that it shall not pr ohibit the repeal of

. l_ocal or special acts.”

“‘There are two ways of repealing a statute or pd,lt
thereof’; one is by express. terms, the other by necéssary
1mphcat10n The question of repeal is one of intent, and
must be.solved by detelm;nlno as near as may be the
intent of the Leglslature _

““An express 1epeal is the abroo"atlon or annul-
ment of a previously existing law by the enactment of
a subsequent statute which declared that.the former law

- shall be revoked or abrogated » 59 C. J., § 502..

<

-The Constitution pr ovides the. miethiod for amending
a law and.requires that wlatever part thereof is to be
retained ‘‘shall be re-enacted and published at length.”’
Article 5, § 23. It is invariably held all of the section or
law that is omitted and not re-enacted in'the provisions
of.the amendatory act as proposed, is repealed. Apple-
gate’s Constitution of Arkansas Annotatcd artlcle 5,
§93 p. 47,-and cases cited.’



This court has already held, construing Amendment
No. 12 to the Constitution, that the Legislature has the
right to repeal a local act entirely or only some particular
part of it.- Gregoy v. Cockrell, 179 Ark. 719, 18 S w.
(2d) -362.

The method adopted here by re-endcting the ‘par-
ticular part of the act proposed to be retained, effected
only the repeal of that part omitted, and was Wlthln the
competency of the. Legislature, as correctly held bv the
chancellor herein.

If an additional duty is pr escrlbed or imposed upon
a public official without any provision for any further
salary or compensation paid, it does not relieve him from
the performance of such duty, it being presumed that.
the Legislature concluded that his salaly or fees already
provided are suﬁ'ic1ent for the additional service’ reqmred
. to be rendered. -

-~ We find no error in the I'eCOId and the deeree 1s‘ )
aﬁ‘irmed : :



