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-EQUITY—COMPLETE - RELIEF.—The general rule is that- when a
court of equity acquires jurisdiction for one purpose, it will
retain it for all purposes, and will grant all the relief, both legal
and equitable, to which the parties may be entitled.
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BANKS AND BANKING—LIABILITY AS AGENT.—Where a bank, acting
as agent of holders of mortgage notes, failed to record its assign-
ment of such notes and wrongfully satisfied the mortgage of
record as to a lot sold by the mortgagor, it is liable to the holders
for the purchase price unlawfully diverted by the mortgagor.
PRINCIPAL AND AGENT—RATIFICATION.—In order that a ratifica-
tion of an unauthorized transaction may be valid and binding, it
is essential that the principal have full knowledge of all the ma-
Aterlal facts. :
BANKS AND BANKING—LIABILITY AS AGENT—-A bank acting as
agent of the holdels of mortgage notées owed the duty to such
holders to act in the utmost good faith, to communicate to them a
proposal to satisfy the mortgage of record as to a lot sold by the
mortgagor, and to apply the proceeds pro rata in satisfaction of
all the notes. .
MORTGAGES—AUTHORITY TO SATISFY RECORD. ———A mortgagee selling
mortgage notes without recording the assignment thereof is not
authorized to satisfy the reéord without the assignee’s knowledge -
or consent, and will become liable for any loss sustained thereby.
BANKS AND BANKING—LIABILITY AS AGENT.—A provision in a
* mortgage ‘securing notes that it secured all “other indebtedness”
of the mortgagor to the mortgagee did not authorize the latter,
acting as agent for assignees of the mortgaged notes-to satisfy
the mortgage of record as to a lot sold by the mortgagor and

" appropriate the proceeds to payment of the mortgagors debt to

the mortgagee

FRAUD—EVIDENCE.—Evideénce- held to support a finding that a
mortgage was procured by fraudulent representations of the
mortgagee that the mortgagor would be protected from .foreé-
closure. . B . ] . .
FRAUDS, STATUTE OF—ORAL AGREEMENT.—A mortgagee’s oral
agreement to protect the homestead of the mortgagor’s wife from
foreclosure of the mortgage including it held not within the
statute of frauds. )
EVIDENCE—PAROL EVIDENCE. RULE.—Admission of evidence of a
mortgagee s oral agreement to protect the homestead of the mort-
gagor’s -wife from foreclosure of the mortgage mcludmg it held
not a violation of the pa101 evidence rule.

FRAUDS, STATUTE OF-—NEW CONSIDERATION. —As a general 1ule,
the statute of frauds does not apply.if a new consideration passes
between promisor and promisee. 7

EVIDENCE—PAROL EVIDENCE ——Parol testlmony is admlss1b1e to
show what the real contract is where a ertmg does not ev1dencP
" the entire contract.

Appeal from Sebashan Chancelv Coult Fort Sm1th

Distriet; C. M. Wofford, Chancellor ; affirmed.
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James B. McDonough and Joseph R. Brown, for ap-
pellant.

Watts & Wall, Daily & Woods, G. L. Grant, and Hill,
Brizzolara & thzhugh for appellee.

McHawey, J. On July 29, 1927, C. B. Johnson and

appellee, Jessie Johnson, his w1fe, executed and delivered
to appellant, City National Bank, agent, hereinafter
called the bank, twenty-five $1,000 notes, due and payable
three years after date, and, to secure same, the Johnsons
also executed and delivered their mortgage to the bank
(which was duly recorded) covering four separate pieces
of real property in the city of Fort Smith, one piece being
a garage building on North Eighth Street, described as
lot 9, block 30, city. The bank, from August Ist to the
6th, 1927, sold said notes to the appellees as follows: To
J. A. and P. L. Riggs, $7,000; to E. N. King, $2,000; to
Mrs. D. B. Taylor, $8,000; and to appellant, Mrs. Jessie
A. Bracht, $8,000. No assignment of said notes nor of
‘the lien of said mortgage was made of record, but the
notes were indorsed to the purchasers without recourse.
The mortgage, after describing the above-mentioned
notes, contained this clause: ‘It is further agreed that
- this mortgage is made to secure any and all other in-
debtedness that may be due and owing to the mortgagee
by the mortgagors.’’

On August 16, 1928, the mortgagor, Johnson, sold the
North Eighth Street garage property for $12,300, and
the bank released on the margin of the record the prop-
erty from the lien of the mortgage without the knowledge
or consent of any of the note-holders. The $12,300 was de-
posited in the bank to Johnson’s credit, and he shortly
thereafter, or at the same time, paid to the bank for one
of the note-holders (Mrs. Bracht) $4,000, and to it on a
debt due by Johnson subsequently incurred and due it -on
separate note the sum of $7,500, leaving a balance to his
own credit from this source of $800 less a small amount
of interest paid on the ‘Bracht notes.

When the remainder of the notes fell due in July,
1930, Johnson was unable to pay them, and sought a
renewal. The bank negotiated with the note-holders to
this end, and some, or at least or'le, of whom demanded
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additional security on account of the depressed condition
of property values, not knowing that a portion of the
security had been released by the bank. Johnson had no
-additional property to include in the new mortgage, but
his wife was induced to ‘include her homestead therein.
The new mortgage was executed by Mr. and Mrs. John-
son, not for $21,000, the balance .due on the old mortgage,
but for $25,000, which included an additional $4,000 debt
Johnson owed the bank, and the notes for which were sold
to other mvestors

Default havmg been made in the payment of interest
and taxes in 1932, this action was instituted to foreclose
under an accele1at10n clause in the mortgage by appel-
lees, J. A. and P. L. Riggs, who made the mortgagors,
the bank and the other note-holders, defendants therein.
Judgment was prayed against the J ohnsons, and a re-
ceiver was asked. Appellee, Mary Parke Taylor, a resi-
dent of St. Louis, filed answer and cross-complaint. She
admitted the allegations -of the complaint, and, in her
cross-complaint, sef, up -her ownership of $8,000 of the
notes, for which she prayed judgment. She also charged
the bank with having wrongfully and unlawfully eatlsﬁed
the original m01t0a0'e as to the garage, as above set out,
and with having wr ongiully diverted the proceeds of the
sale to itself and others, and j prayed judgment against it
for 8/25ths of the purchase price of said lot. Thereupon,
the Riggs amended their complaint, and prayed Judgment
against the bank for 7/25ths of the $12,300, making sim-
1lar allegatlons to those of Mrs. Taylor. C B.J ohnson
and Jessie M. Johnson filed an answer and cross-com-
plaint. The answer was a general denial, but the-cross-
complaint charged that Mrs. Johnson was 1nduced to per-
mit the mclusmn of her homestead in the new mortgage
of 1930 through the representations of the bank’s presi-
"dent, I. H. Nakdimen, that-it was merely a matter of
form, and that he and the bank ‘‘would personally save
them harmless by reason of the inclusion of the home-
stead, and would personally guarantee the payment of
the new note issue without resort to said homestead.’’
The prayer was for judgment against the bank and Nak-
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dimen in the event they lost their homestead. Appella-nts
made answer denying the wrongful diversion of the $12,-
300 and the cross-complaint of the Johnsons. They also
filed numerous demurrers and motlons all of which were
overruled. -

Trial resulted in a decree in favor of appellees. Mrs.
Taylor was awarded judgment for 8/25ths of said $12,-
300, and the Riggs 7/25ths, against the bank, for an un-
lawful and unauthorized diversion. The court found that
the inclusion of the homestead of Mrs. Johnson in the
new mortgage of 1930 was accomplished by the false and
fraudulent representations made to her by the bank and
its president, for which they are personally liable to her
for whatever loss she may sustain by reason thereof, but
that, as to the Riggs and Mrs. Taylor, their rlo‘hts to
resort to said homestead for the collection of their notes
are not affected by the transaction between Mrs. Johnson
and the bank. As to Mrs. Bracht, the court found that
she had been paid the sum of $76.67 in excess of her pro-
portionate share of the sale price of the garage property,
and that, as to such excess, her claim in foreclosure pro-
ceedings shall be subordmated to that of Riggs and Tay-
lor; that E. N. King had sold his notes to the bank, and
that the eqmtles of nggs and Taylor in the foreclosure
were-superior to that of the bank. The bank, Nakdimen
and Mrs. Bracht have appealed.

- Many errors are assigned in an extensive brief for a
reversal of the judgment. We cannot argue them all in
detail. It is first contended that the court erred in per-
mitting the Riggs and Mrs. Taylor to change their action
from one of contract to one of tort. We think not. Pri-
marily the action was one to foreclose a mortgage. 1t
continued to be such, and was one cognizable in a court
of equity. When Mrs. Taylor filed her cross-complaint
against the bank for the wrongful satisfaction of the
mortgage as to the garage property and the wrongful
diversion of the sale price thereof, the action was not
converted into one on tort wholly, as she still sought the
foreclosure of the mortgage, even though other relief
was asked. The general rule is that, when a court of
equity acquires ]urlsdmtlon for one purpose, it Wlll re-
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tain it for-all purposes, and will grant all the relief, both
legal and equitable, to which the parties may be entltled
Merchants’ & Farmers’ Bank v. Harris, 113 Ark. 100, 167
S. W. 706; Taylor v. Harris, 186 Ark 580 54 S W
(2d) 701.

- It is next said the unlanul dlverswn of the $12,300
was not done by the bank or Nakdimen, but by C.B. John-
son. But Johnson could not have sold lot 9, block 30, and
_could not have unlawfully diverted the money, but for
the act of the bank in satisfying the mortgage as to said
lot. Assuming, for the sake of argumént, that Johnson
did it, still the bank wrongfully put it in h1s power to-do
it by qatlsfymg the record of the mortgage.. It is true
the bank assigned the notes without recourse, and it
should have noted the assignment on the margin of the
record of the mortgage, it being the only one that could
have legally ‘done so. The note-holders could not-do $0,
and the mortgagor could not. The note-holders could
have required it to do so. The recofd showed the bank,
agent, to be-the owner of the notes. 'If the assignment
had béen made of record, then the bank could not have
released the mortgage legally The necessary result is
that the satisfaction of the mortgage and the mlsapphca-
tion of the proceeds of the sale to its own uses and pur-
poses worked a legal fraud on the rights of the note-
holders, whether intended to’ be-such or not. -Nor does
it help the matter for the bank that the notes and mort-
gage were renewed. The undisputed proof is that neither
the Riggs nor Mrs. Taylor had any-actial knowledge of
the transaction until long after the renewal in 1932 Con-
structive notice, the record of the satisfaction, was not
sufficient, as “‘rhe oenelal rule is,”’ as stated i in Bank of
Houwie v. Woollen, 181 Ark. 843, 78 S W (2d) 61, ““that,
in order that a ratlﬁcatlon of air unauthorized transactmn
of an agent may bé valid and binding, it is essential that
the principal have full knowledge of all ‘the material
facts.”” Ark. Valley Bank v. Kelley, 176 Ark. 387, 3 S. W.
(2d) 53; Haines v. Rumph, 147 Ark. 425, 228 S. 'W. 46
DeCamp v. Graupmer, 157 Ark. 578, 249-S. W. 6; Martin
v. Hickman, 64 Ark. 217, 41 S. W. 807—311 cited-in Bank
of Hoxie v. Woollen, supra. Moreover, the bank was the
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agent of these note-holders, assumed to act as such by
collecting the interest and by negotiating a renewal, in
addition to designating itself agent in the mortgage, and
it was under the legal duty to act for its principals in the
utmost good faith and not for its own benefit. If the pro-
posed -sale of lot 9; block 30, had been. communicated to
the note-holders, and they: had consented to the satisfac-
tion, or if the proceeds of the sale had been applied pro
rata to the satisfaction of all the notes, then there would
be a wholly different situation, and there would be some
force to the argument of ratification and estoppel. We
cannot agree that a mortgagee, who has sold the notes
secured by the mortgage without making an assignment
thereof of record, may satisfy the record of the mortgage
without the knowledge or consent of the assignees with-
out making himself personally liable for the loss sus-
tained. Neither does the general ‘‘other-indebtedness’’
clause above quoted authorize the bank to satisfy the
record and appropriate the proceeds to the payment of
another debt due it by Johnson. Berger v. Fuller, 180
Ark. 372, 21 S. W. (2d) 419; American Bank & Trust Co:
v. First Nat. Bank, 184 Ark 689, 43 S. W. (2d) 248;
State Nat. Bank v. Temple 0il Co., 185 Ark. 1011 H0 S
W. (2d) 980. &2

The next ass1gnment for discussion relates to the
rights of Mrs. Jessie M. Johnson, whose homestead was
included in the second or renewal mortgage. A number
of grounds are argued under this heading—some of them
bemg that the evidence is insufficient to support the de-
cree; that the certificate of acknowledgment contradicts
Mrs. Johnson ; that Nakdimen was without power to make
the agreement regarding the homestead; that she is
estopped from so claiming; that her testimony contra-
dicts a written instrument in violation of the parol evi-
dence rule; and that she and her husband ratified the
mortgage. We think the evidence is sufficient to support
the decree, even under the clear -and convincing rule.
Mrs. Johnson and her son testified very positively that
it was agreed between her and the bank that the inclusion
of the homestead was a mere formality, and that she
would be protected from foreclosure on it. This was
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denied by the bank’s president. When we consider what
the bank did in releasing the mortgage, and in taking the
renewal mortgage without advising the note-holders of
the true facts, and by misrepresenting to them it had re-
quired a lot of additional security when, in fact, it had
not required any additional security, but had substituted
a lot of substantially less value for the lot wrongfully
released, we cannot say the evidence is not sufficient to -
support the court’s finding. On the contrary, we agree
with the trial court. It is argued that the bank loaned
Johnson $4,000 in new money when the renewal mort-
gage was taken. What the bank really did was to take
up $4,000 of Johnson’s unsecured debt to it. We think
the evidence sufficient to show that an actionable fraud
was perpetrated upon Mrs: Johnson, and that the agree-
ment to protect the homestead does not fall within the
statute of frauds, noris it violative of the parol evidence
rule. In Pierce v. Sicard, 176 Ark. 511, 3 S. W. (2d) 337,
this court said: ‘It is conceded that the general rule in
nearly all the States is that frand must relate to a pres-

ent or pre-existing fact, and cannot ordinarily be predi-
cated on.promises or statements as to what will be done
in the future.”” It then cites Lilly v. Barron, 144 Ark. 422,
222 S. W. 712, for the exception to the general rule that,
‘‘if the promise is accompanied with an intention not to

perform it, and is made for the purpose of deceiving the
- person to whom it was made, and induces him to act in
the premises, the same constitute fraud.”” TUnder the
evidence in this case the court was justified in finding
fraud in this connection. It is also the general rule that the
statute of frauds does not apply if a new consideration
passes between the promiser and the promisee. Here
there is no controversy between Mrs. Johnson and the
note-holders. She concedes they are protected. by her
homestead if the remadining property is insufficient to
satisfy the debt.” The trial court found that ‘the addi-
tional security was sought by the bank and Nakdimen
for their benefit, and that it was included for their bene-
fit. In such case the statute of frands does not apply.
Gale v. Harp, 64 Ark. 462, 43 S. W. 144; Spear Mining
Co.-v. Shinn, 93 Ark. 346, 124 S. W. 1045; United Walnut



Co. v. Courtney, 96 Ark. 46, 130 S. W. 566. Nor is the
parol evidence rule violated. This court has many times
held that parol testimony is admissible to show what the
real contract is where the writing does not evidence the
entire contract. Kelly v. Carter, 55 Ark. 112, 17 S. W.
706; Graham v. Remmel, 76 Ark. 140, 88 S. W. 899; New
Home Sewing Machine Co. v. Westmoreland, 173 Ark,
769, 293 S. W. 1030. 4

We think it unnecessary to further discuss the argn-
ments made by counsel for appellants, all of which we
have examined and find them without substantial merit.
The decree is correct, and must be - affirmed. It is-so
ordered. -



