418 SEMER v.-JaNusKO. - [188

- SHIMEK v. JANESKO. . ... .
4-3315
Opinion delivered December 11, 1933.

1. SCHOOLS AND SCHOOL DISTRICTS—CANVASS OF SCHOOL BLECTIONS.—
Under Acts 1933, No. 247, abolishing county-boards of education,
the county court has the duty and jurisdiction to eanvass the re-
turns of the election of school directors and declare the result.

2. SCHOOLS AND SCHOOL DISTRICTS—CANVASS OF ELECTION.—An order

= of the county court declaring and certifying the results of a
school director’s” election held not appealable to the circuit court
where the unsuccessful candidates did not file a contest within
the time fixed by Acts 1931, No. 169.

Appeal from Prairie Circuit Court, Northern_ D1s-
triet; W. J. Waggoner, Judge; reversed. ‘

J. F. Holtzendorff and Jolm D. Thweatt, for appel-
lant. : ' '

Emmet Vaughan, A. G. Meehcm and John W. Mon-
crief, for appellee.

Merarry, J. An election was held on May 20, 1933,
for the purpose of electing three school du‘ectors for
School District No. 55, Prairie County, Arkansas, a rural
school district, which was required to ‘elect three school
directors. The returns of said election were filed with the
county clerk of Prairie County on May 23, 1933, which
returns included the oath of office of judges and clerks,
poll book, ballots and certificate of election.

On June 20, the eounty court met and canvassed the
returns, and, by its order declared and certified that
Steve Shimek, Harry. Seidenschwarz and Paul Lorine
received the highest number of votes, respectively, for
the offices of directors for the three, two and one-year
terms, and declaring Steve Shimek elected for the three-
year term, Harry Seidenschwarz for the.two-year term,
and Paul Lorinc for the one-year term.

The appellees, J. F. Janesko and Joe Bednar, each
received votes for the office of director, and were present
at the canvass of the returns, and appealed from the
order of the county court to the circuit court.

‘When the cause was called in the circuit court, a mo-
tion was filed to dismiss the cause. The ground stated
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in the motion to dismiss was that the county court had
no Jurlsdlctmn to declare the results of the election. The
cireuit court rendered its judgment, sustaining appel-
lees’ ‘motion, and ordered the cause dismissed for want
~ of Jurlsdlctmn in"the county court From th1s order an
appeal is prosecuted. :

4 Appellant first contends that the county court had
jurisdiction to canvass the vote and certify the results.

. Act 169 of the Acts of 1931, in § 30, pr. ‘ovides that the
returns of annual school elections shall be made to the
county superintendent of schools immediately after the
election, and that, the county superintendent. shall call a
meeting of the county board of education within 15 days
after the election, and that said board of eduncation shall
canvass the returns and make proper record of the vote,
.and certify the results to the county clerk for permanent
record in his office. The same section also prov1des that
any contest of any results in any election in any school
district shall be brought: Wlthm 15 days after such elec-
tion, if the results thereof shall have been certified to the
,county clerk five days.previously, or within 5 days after
such results have been certified, and not thereafter.. The
section further pr ovides:that the county board of educa-
tion shall hear and decide all contests, make their findings
thereon, and tha‘r quoh ﬁndnlo's shall be conclusive subject
to appeal to the cir cuit court Wlthm 10 days..

It will be observed-that the appeal is from the find-
ings and order where there is a contest, and no appeal
is allowed.otherwise. Therefore, under act.169, the board
of education canvassed the vote and declared the result.
If any person who had been voted for for director desired
_to contest the election, he might do so within 15 days
after such election, or within 5 days after such result had
" been certified. If the result was not certified until 15

days had expired, the contestant would have 5 days there-
after in which to contest the result. :

Act 247 of the Acts of 1933 abolished county boards
of education, and-transferred the:powers and duties of
said boards to the county’ courts. Therefore the county
court had the same power and the same duty, with refer-



~ence to canvassing the vote and declarmg the results, as =~

the county board of education had prior to the passage of
act 247 of 1933. Prior to the passage of that act, the
returns were made to the county superintendent, butthe
county board of education canvassed the vote and certi- -
fied the result. Under act 247 of 1933, it became the duty
of the county court to canvass the returns and declare
‘the result.

This action on the part of the county court was con-
‘clusive, unless, within the time allowed by law, a contest
was filed. The court, in canvassing the vote and declar-
ing the results, was not acting in a judicial capacity, but
in the same capacity that the board of education formerly
.dcted,  and the findings of the county court are as con-
clusive as the findings of the board of education under
‘the former law. No appeal could be taken from this order,
but any person who had been voted for for school director
might file a contest, and it was the duty of the court to
hear the contest, make its findings, and render its deci-
sion, and from this order an appeal could be prosecuted
‘to c1rcu1t court.

"In the instant case, the,county court, as a canvassing
‘board, found that Steve Shimek, Harry Seidenschwarz
and Paul Lorinc received the highest number of. votes,
and were elected; Shimek for three years, Seidenschwarz
for two years, and Lorine for one year.

This finding and declaration of result could only be
changed by contestmg the election, and, as no contést was
filed within the time allowed by laW the parties above
named are directors of said district, andthe Judgment 1s
reversed and the cause dismissed. .



