
ARK.] ARKANSAS GENERAL UTILITIES CO. v. SMITH.	 413 

ARKANSAS GENERAL UTILITIES COMPANY V. SMITH. 

4-3261

'Opinion delivered December 11, 1933. 

1. MANDAMUS—DECISIONS REVIEWABLE.—Where -the jurisdiction of a 
superior court depends on evidence, and the court upon evidenCe 
has determined the 'facts, though erroneously, the Supreme Court 

• cannot, in a mandamus proceeding, determine whether jurisdic-
tion existed.,	 . 

2. PARTIES—INTERVENTION-OBJECTION TO JURISDICTION. -- In an 
action against a corporation on a contract, a minority stock-
holder who has been allowed to intervene cannot ask for transfer 
of the cause to equity. • 
CORPORATION—INTERVENnON OF STOCKHOLDER.—A stockholder is 

•not entitled to . intervene in an action on contract against the cor-
poration„ as he is represented by the corporation. 

4. • MANDAMUS—ABSENCE OF OTHER REMEDY.—One seeking mandamus 
must show a (sPecific legal right and the absence Of any specific 
legal remedy. 
MANDAMUS—ASSUMPTION OF JURISDICTION.—Where neither the 
circuit nor the chancery court will assume jurisdiction in a proper 
case the Supreme , Court will issue the writ to compel one of the 
courts to assume jurisdiction; but where either court in exercise 
of its 'discretion transfers a cause to the other court, the exercise 
of such judicial discretion,will not be controlled by mandamus. 

6. MANDAMUS—ADEQUACY OF OTHER REMEDY.—Where the circuit Court 
transferred . an, action on contract to the chancery court, which 

• remanded the court to the circuit court, the issues could be tried 
at law, and mandamus will be denied. 

Mandamus to -Union Chancery Court, First Divi-
sion; Walker Smith, Chancellor ; writ denied. 

...W..E. Patterson and Co	 , Armistact:te. AeCtor;

for appellant. 

Surrey E. Gilliam, for appellee.- - .	. . • 
MEHAEFY, J.	April 19,1932,.Hopkins Wade, of El


Dorado, Arkansas, filed his -complaint in the Union .Cir-
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cuit Court against the Arkansas General-Utilities Com-
pany, and S. R. Morgan, E. L. Pye, Jesse J. Craig, Citi-
zens' Light & Power Company, and Republic Power & 
Service -Company. The plaintiff in the case alleged that 
there was a certain amount of indebtedness due him .on 
a contract, and also alleged several assignments of the 
contract, -but the complaint as filed was a suit at law on 
contract. 

. The Arkansas General Utilities Company, one of the 
defendants in said suit, filed a motion to require plain-
tiff to make his complaint more definite and certain. The 
plaintiff thereupon. filed his response, and amended his 
complaint, and again prayed for judgment for the amount 
set out in the original complaint. 

The contract, and several assignments, were filed as 
exhibits to plaintiff's complaint. Thereafter, the plain-
tiff filed, in vacation, an amendment to his complaint, 
asking that certain other parties be made defendant, and 
that summons issue against them. 

Thereafter, on September 17, 1932, the ,defendant, 
Arkansas General Utilities Company, filed a -general de-
murrer, which, however, was never submitted to nor 
acted upon by the coUrt. On December 31st, the defend-
ant, Arkansas General Utilities Company, filed its an-
swer, setting up certain equitable defenses, together with 
its motion to transfer the cause to equity, and Baylor 
House, receiver, and Perry County, filed an intervention, 
asking that the cause be transferred to equity. 

On January 10, 1933, the cause was transferred to 
equity, as requested by defendant and interveners. 

On March 23, 1933, the plaintiff filed his motion to 
transfer the cause back tO the law court, and alleged that, 
on March 17, 1933, a stipulation was entered into between 
Baylor House, receiver, and Dean, Moore & Brazil, attor-
neys for the receiver, and S. E. Gilliam, attorney for the 
plaintiff, that consent judgment should go in favor of 
Wade, and against Baylor House, receiver, on said inter-
vention. On the same day, the chancery court of Perry 
County authorized and directed said Baylor House to 
enter into such stipulation. The stipulation provided 
that consent judgment should be entered; that Baylor
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House should take nothing by reason:of• intervention, 'and 
that the same shall be dismissed for want of equity. 

On April 11,. 1933, the defendant, Arkansas General 
Utilities Company, filed a cross-complaint against .plain-
tiff and six other persons, all of whom, except Maude W. 
Morgan, were plaintiffs in the original suit, and moved 
to transfer the cause, and -asked , f6r an accounting. On 
April 11, 1933, Jaraes G. Barr filed an intervention as a 
minority stockholder in . defendant, Arkansas General 
Utilities ' Company, and also as • holder of . bonds of the 
holding company, and asked for equitable relief. On 
April 28, Neill C. Marsh filed .his separate answer. to the 
complaint, and to the cross-complaint of defendant, Ark-
ansas General Utilities Company. .	.	-	• • 

Thereafter, the . chancery court made . an order, re7 
manding , the cause to the circuit : court for trial.: The 
Arkansas General Utilities Company -and James G. Barr 
both objected and exepted to , the cause being remanded. 
Thereupon, the Arkansas General .Utilities Cdnapany arid 
James G. Barf. filed their petition fOr a writ of manda-
mus, conimariding, requiring and directing the Honorable 
Walker Smith, chancellor of the seventh chancery circuit 

• of Arkansas, to take and assume jurisdiction of said 
cause, and for other relief.	 . 

response to . said petition Was filed, -allegino-• that 
no grounds were stated in :the petition . entitling any: of 
the parties to equitable relief, and also . stated that , theY 
had a complete and adequate remedy at Jaw ; - that the 
plaintiff, Hopkins Wade, is entitled- to a trial . by JurY, 
and . that said cause was transferred to the chanCery court 
solely on the petition - of Baylor House, receiver, Wherein 
said Baylor House Was an intervener in said cauSe, , and 
prayed for a cancellation and rescission of the aisignment 
of the contract sued mi.., Respondent also alleged that, 
before *petitioners were entitled tO a Writ of any kind, 
they must first show that both-the Union CirCuit Court 
and Union Chancery 'Court refused to try the Case: ' 

The petitioners first contended that the general rule 
is that, where a judge decline§ to proceed with' the trial 
of a case properly within the jurisdiction of the court over 
which he presides, he may be compelled to exercise that
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jurisdiction by Mandamus,. except where the right exists 
to review the action by appeal or writ 'of error. The peti-
tioner's contend that a case squarely in point is the case 
of Gilbert'v. Shaver, 91: Ark. 231, 120 S. W. 833. As to 
whether the chancery court or circuit court has jurisdic-
tion to try this case depends upon-the statement of facts 
in- the pleadings, and this court stated in the case relied 
on by petitioners that; where the jurisdiction of the 
superior court to try a cause or hear an appeal depends 
on the evidence of certain-facts, and that court has*, upon 
the evidence consisting either of affidavits or of the rec-
ord, made its determination as. to the facts, although erro-
neously, this court cannot, in -mandaiims proceedings, go 
behind this determination, and itself consider from the 
evidence, whether or . not the jurisdiction existed. 

There were no facts stated, in the pleadings' in the 
original cause' that .justified:a; transfer ef the eaSe 'from 
the law court to e'quity. The' _original suit was' simply a 
suit on' contract, and everything pleaded' by, the defend-
ant as a defense could proPerly :be tried in* a law COurt. 
The interVention .of Baylor HOnse, receiver, stated no 
facts that justified a transfer to the 'chancery court ; but, 
even if it did, if the is .snes raised by the intervener were 
purely equitable, the intervener would have no right to 
say in what court' it should be tried; lie could intervene 
and' try his case in court where the original suit was 
pending, or, if lie wanted to go to equity, he Could bring 
an , independent suit. But in this case the issueS raised 
by the intervener could have been properly tried by a 
law court. In addition to this, before fhe chancery court 
ever met and assumed jurisdiction, the intervener and 
his pleadings passed out of the caSe, and there waS there-
fore nothing left but the original suit. It is true that 
j: G. Barr- intervened as a MinoritY'Sfeekholder, bnt lie 
'had no right to intervene and ask for a transfer of the 
cause; as a matter of fact, the corporation was represent-
ing him and all other stockholders. If the chancery court, 
in refusing to exercise jurisdiction, had thereby deprived 
the petitioners of a right to try 'their cause,- this court 
would issue a writ of mandamus compelling it to try it.
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In the case of- Automatic, Weighing Co. v. Carter, 95 
Ark. 118, 128 S. W. 557, this court said: "We do not deem 
it necessary to set forth the allegati3ns of said answer 
and cross-complaint, or to determine whether or not any 
equitable defense is therein set forth, or whether or not 
the circuit court erred in transferring the case to the 
chancery court, or whether or not in the present statns of 
the case such order of the circuit court was an exercise 
of judicial discretion which should not be controlled ..by 
mandamus ; because the petitioner has not shown that he 
has no other adequate remedy, and that he cannot secure 
such remedy by following said case to the chancery court 
to which it has been transferred. The writ of mandamus 
is only employed in unusual cases, and where . no other 
remedy is available. 9 !	 •	. 

The court, in the same case, also said: "It is believed 
to be well settled that the writ of mandamus is not to be 
considered as a writ of right, but it is understood to be 
within the discretion of the court to grant it, and it is 
held to . be a general rule that the party applying for this 
writ must show a specific legal right, and the absence of 
any specific remedy t6 induce the conrt tb grant it." 

Either the chancery court or the circuit court may, 
within its judicial discretion, determine whether it ha§ 
jurisdiction, and this judicial discretion will not be con-
trolled by mandamus. 'Of course, if neither the chancery 
court nor the cireuit dourt would asSume jurisdiction, 
then the writ will be issued to compel either the chancery 
court or the circuit court to assume jurisdiction, but 
where either court, in the exercise of judicial discretion, 
transfers a case to the other court, the exercise of such 
judicial discretion will not be controlled by mandamus. 

The petitioners in this case have a complete and ade-
quate remedy, and the writ will therefore be denied. It is 
so ordered.

:


