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RaNkin v. NATIONAL LIBERTY INSURANCE COMPA\IY
. OF AMLRICA

43210 .. .+,
Opll]lOll delivered N ovember ‘)O 1933 -

1. INSURANCE—SUFFICIENCY OF EVIDENCE. —EVIdence held to support

“a ﬁndmg that lnsured set fire to an msured bulldlng, precludmg

recovery by him' on ‘a fire "Policy.:

2. 'NEW TRIAL-~NEWLY-DISCOVERED EVIDENCE. —Where in an action:on’
-a, fire . policy, the, jury.found that insured set fire to the insured
building, testimony of msured’s sister that he was at her home in
"another’ c1ty on the mght of the fire was not newly-dlscovered
'ev1dence authorizing a new trlal
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. HUMPHREYS Jo Appellant b1ought suit agamst ap-
péllée in the circuit court of J ackson’ County to Tecover
$1,000, ‘the statutory ‘penalty; and’an attorney s fee on’
an -insurance'policy issued by appellée to appellant 1o
indemnify-him agamst the loss of h1s business bulldmg

1

on account of fire.’ i Comnd ;
" Appelles ﬁled an’ answeér to the’ complaint denvmg

.....

liability ‘undey the pohcy on 'the’ ground’ that appellant
burned or caused sald business house to be burned '
The cause Was submltted to' the ]ury, under’ a cor—'
rect 1nstruct1on, upon the issue of whether' appellant ~
burned the’ ‘bulldlng in quest10n which resulted 'in an
affirmative finding and a consequent Judgment d1sm1ssmo'
the complalnt from Whlch is thls appeal .
. Appellant contends for a revel sal.'of the Judoment
on. the oqound that there 1is no substantlal evidence to
supp01t the verdlct Learned counsel for appellant aroue__
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that the most the-evidence did was to creaté -a suspicion
against him, and cite two cases'to the effect'that evidence
which ‘creates a suspicion only against one charged with
a crime is not sufficient to support a verdict of guilty.
Reed v. State, 97 Ark. 156, 133 S. W. 604; Jones v. State,
85 Ark. 360, 108 S. W. 293

There was no eyew1tness in the instant case who
.saw appellant set fire to his bulldmg The verdict, there-
fore, must be supp()rted by circumstantial evidence suffi-
cient for the jury. to have drawn a 1eas0nable 1nference
that he did burn - same.

The record reflects that appellant was. seen about
twelve o’clock Sunday mght March 13, coming from the
back part of the building in Wthh.he conducted a fish
market, and which burned at three o’clock Monday morn-
ing, March 14. A car was parked across the alley from
the back end of his building, and he was going toward
it when the night watchman, D. J. Nance, threw his flash-
light 'on*him and inquiréd, ““What are you doing down
here this time of night, Rankin?’’ Rankin replied that
he had bought the place several:weeks before and was
Waltmg there for a load of. fish. - Pearl Miller, who :kept
a rooming house:in. Memphls, Tennessee, testified that
appellant.came to her.rooming house at 7.or 7:30 o ‘clock
‘Monday morning; that he seemed tired and nervous and.
remained fifteen or.twenty minutes, long enough to have
a.cup of coffee; that he never spent the night:in her
apartment durlng the month of March. Appellant testi-
~ fied that he-went to his place of business Sunday after-
noon, the th1rteenth of March, about 1 o’clock and stayed
a while, checking his accounts, etc., and that he then left
and d1d not return; that he left Newport about 7:30
_P.M., to go to Memph1s to see a sick brother; and did-
not hear about the fire until the next day; that he did
not see or talk to the night watchman ‘Sunday night, the

thirteenth, in the alley back of-his store; that it was .

Saturday night he saw hlm_ there; that he arrived in
Memphis- about 10:30 o’clock’ Sunday night, the thir-
teenth, and after calling to see his sister, he went to the
apartment of Pearl Miller and spent thé night. ’



The verdict of the jury :indicates -that they accepted
and believed the testlmony of Nance and Pearl Mlllerl
in, preference to that of appellant “Their testlmony was
in direct conflict with his.and was sufﬁ01ent to warrant
the jury in drawing a reasonable 1nfe1ence that he was
the author of the ﬁre i e

It is insisted that appellant s miotion Tor a neW trial
grounded on newly-discovered . ev1dence should have
been granted by the trial court,-and that the judgment
should be reversed on account: Of the court’s ‘refusal to
do so. The alleged newly- d1scovered evidenée was that
of Mrs. Mlldred Nichols, appellant § sister, who resided
in Memph1s, and who would have. testlﬁed had she been
present, that appellant was at her home in Memphis be-
tween eleven and twelve o’clock on Sunday night, March
13. Her excuse for not belng present and testifying wils
that she got the impression from-a Mr. Waldron, who
was appellant’s attorney, that she would not be per-

mitted to testify in his behalf because she was h1s sister.

-Her. testimony was . not inewly-discovered, ,.beca,us_e
appellant must have known what he‘could ,prove by her
before the trial, and her excuse for not bemg present is
without merit. U OOV I PO SR

No e1101 appeanng, the Judgment is afﬁlmed
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