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TERRY V. HARRIS. 

4-3350

Opinion delivered November 13, 1933. 

ELECTIONS—PRIMARY CONTESTJURISDICTIONAL AFTIOAVIT.—The 
affidavit of ten qualified electors, of a • political party holding a 
primary supporting the allegations of the complaint in a contest 
is a jurisdictional prerequisite . to the contest, under Crawford & 
Moses' Dig., § 3772.
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2. ELECTIONSPRIMARY CONTEST. Affiants whose affidavits sup, 
ported the allegations of a contestant's complaint waived secrecy 
of their ballotS, and cOuld be reqUired tO testify whether they had 
voted dgaint 'any partY nominee within two years prior to •the 
election invOlved, so as to render theni ineligible to make juris, 
dictional affidavits, under Crawford . & Moses' Dig., § 3772. 

3. ELECTIONS—TRIMARY CONTEST—BALLOTS AS EITMENCE.—In a con-
test of a primary election, ballots of affiants whose 'affidavits sup-
ported the 'allegations of contestant's complaint held admissible 
to corroborate Or cOntradict their testimony concerning their 

• qualifications to make such •affidavits. 	 •	 • 
4. MANDAmus—comPELLINd COURT'S ACT1ON.—Mandamus lies to com-

pel the circuit• court in which an election contest is pending to 
require the , affiants 'supporting an election ' contestant's complaint 

• to state • th"e'manner iii "Which they voted and to require.production 
of their ballots. 

■•	 .	. 
Mandamus tO .Pulaski Cirenit Court, Third Division; • • 

Maryiu garris, Judge ; writ granted. 
Walter G. Riddiek and Roy D. 'Campbell, for .•	.	.	: 

peiitioner. 
June :P. Wooteu 'and Arthur G. Frankel, for 

respondent. 
PER GURIA:11. Petitioner TerrY prays a writ of man-

danius to comPel: the.circuit court of Pulaski County, be-
fore which 'tribunal ali election contest is now pending, to 
require certain testiniony tol be admitted; to which peti-
tion the presiding judge haS responded that the testimony 
in questiOn is. believed tb be privileged,. and that he is 
therefore. without authoriiy to compel Its production. 

' The qUOstion arises uPon the following facts': . Peti-
tioner Terry has been certified as the beinocratic nomi-
nee Tor the office of cengressman from- the Fifth Con-
gressional District, and Hays, his opponent in -the pH: 
mary election, is contesting the nomination. It is con-
ceded that the contest may be instituted only upon the 
affidavit of ten qualified Dembcratic electors of that dis-
trict supporting the allegations of the complaint, charg-
ing facts sufficient to show that the contestant—and not 
the contestee—received a majority of the legal votes cast 
in the primary election which is under review. It is con-
ceded also that, under the rules of the -party holding the 
primary, the affiant, in addition to possessing the (plan-
fications of an elector,'shall nOt have Voted against any
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regular party • nominee at any election . held within .two 
years prior to the primary election under contest. This 
affidavit, which is required by § 3772, Crawford & Moses; 
Digest, is therefore a jurisdictional prerequisite, without 
which the right of contest does not exist. 

The contestant filed an affidavit in proper form, 
signed by twenty-five persons, who averred their eligi-
bility to make the jurisdictional affidavit ; and the con-
testee has put in issue the eligibility of affiants by alleg-
ing that, within less than two years prior to the holding 
of the primary- under contest, these affiants, or more than 
fifteen of them, had voted against a Democratic nominee, 
and that therefore the complaint was not supported by 
ten eligible affiants as required by law. If this be true, 
the contest must be dismissed for that reason. 

The trial court held that it was permissible to show 
that the affiants had voted against a Democratic nothinee 
within the time limited by the party rules, and were there-- 
fore ineligible to make tile affidavit, and that the affiants 
might be asked - how they had voted, but Could not be 
required to answer, for the reason that their ballots were 
secret, and that it was their privilege to preserve this 
secrecy, unless they waived the privilege. It is prayed 
by this proceeding to require the affiants to answer such 
questions as may be asked them touching . their qualifica-. 
tions to make the jurisdictional affidavit, and to have 
produced the ballots alleged to have been cast in opposi-
tion to the Democratic nominee. 

It was held, as respondent points out, in the 'en se of 
Dixon v. Orr, 49 Ark. 242, 4 S. W. 774, that : "The testi-
mony of voters who participated in the election upon the 
point for whom their ballots were cast is admissible. But 
the secrecy of the ballots is established by law, and a qual-
ified elector cannot be compelled to disclose for whom he 
voted. It is only when he chooses to waive his privilege 
that his evidence can be. had." Whether this rule now 
applies, we do not decide. 

We are of the opinion that the affiants here called as 
witnesses have waived their privilege to have their bal-
lots kept secret. They have made themselves essential 
parties to this litigation by doing the thing without-which
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there could be no contest of the election, that is, by sup-
porting with their affidavit the allegations of the contest-
ant's complaint. Having thus made themselves parties 
to this proceeding by alleging their' eligibility to make the 
essential affidavit, they have waived such privilege as the 
law conferred. 

The contestee therefore has the right to examine 
these affiants . upon their qualification to make ale juris-
dictional affidavit, and to inquire of them whether, within 
the time specified by the party rules, they have opposed 
a party nominee, thereby 'rendering themselves ineligible 
to make the affidavit. The testiMony of the affiants them-
selves is admissible, and we think this testimony may be 
corroborated or contradicted by the production of the 
ballots, the casting of which is alleged to have disqualified 
them, or the ballots may be offered as original evidence. 

The writ of mandamus will therefore be awarded as 
prayed, and the trial court is directed to permit the affi-
ants to be examined upon their eligibility, and, if neces-
sary, to produce their ballots. Authority for this ruling 
is furnished by the case of . Criboney v. Rogers, 32 Ark. 
462, in which case the facts were as follows : Gibo-
ney was under indictment for a felony, and he wished to 
take depositions of witnesses residing mit of the State. 
Upon the refusal of the trial court - to make the necessary 
order to enable the defendant to take the depositions, he 
applied to this court for a writ of mandamus requiring 
the trial court to make the order. Having concluded that 
the defendant was entitled' to this testimony, it was 
ordered in the case cited that a writ of mandamus issue to 
the trial judge requiring him to make the necessary order 
for that purpose. So, here, if it be true that the affiants 
are not eligible to make the supporting affidavit, that may 
be shown, and the writ of mandamus will be issued as 
prayed. 

It is tbe opinion of Mr. Justice SMITH that the ques-
tions here disposed of have been prematurely decided. 

Counsel for contestant ask us to decide whether all 
persons who voted for the independent candidate in the 
July 18 election may be required to appear and testify 
as to how they voted and whether the production of their
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ballots may be required. We do not decide these ques-
tions, nor whether such a vote is a disqualification. These 
are question's to be decided by_the trial court, which may 
be reviewed only by appeal to tbis court. V


