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MERRITT 'V. -M. : W. i ELKINS INVETMENT COiNIPAY. 
r	 4-3320 

Opinion , delivered November 13, 1933. 
SCHOOL AND SCHOOL DISTRICTS=-ORDER OF PAYMENT OF WARRANTS.- 

I Under Acts 193,1,..§§ 66, .67, authorizing school districts to borrow 
money and issue bonds and.to . establish a building fund to pay the 
bonds, arid that ,"no part of any building 'f un4 shall be used for 
anY other puipose in: any , year thari fo pay tile bonds and ' inter-

' : 'est," a'nd thaf , any Surrilus'in the-building fund in any year May 
be: .used fOr other .school purpOses, held a ..sChOol , district'a war-
rants,-given to an inyestment company payment for refunding 
the districts' bonds, are not- entitled to ,.preferential payment of 
Sueh suiPlus, Mit only tO payment in order of registration as 

'required by ACts ' i933, No: 24, § 1.' 

Appeal ;front Chicot- : Chancery Court; E. G. Ham-
mock, Chancellor ; reversed., 
. Ohmer C. Burnside, for appellant. 

•	John L. Carter, for appellee: 
Bt.TTLER, J. The question involved in thi§ case is how 

and in what manner shall three school district warrants 
issued to the appellee be paid. One of the warrants was 
issued by the Lakeside Special School District in the
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sum of $1,025, and the other tWo, aggregating the sum of 
$1,010, were issued by the WeIlford School District. 

The services for the two districts were the same; and 
the finding of fact by the trial court regarding the . issu-
ance of the warrantS iS the same -With respect to each of 
the districts except as to the amounts. The finding Of fact 
as to the Lakeside Special School • District will be _suffi-
cient for an understanding and determination of the 
questiOn presented, which is as follows : 
' "This Cause :coming' on £6 he heard; and both pgqies 

being represented by counsel, and it being agreed and 
stipulated that- it should be heard in vacation, and' the 
court, being well and sufficiently advised a's to the law 
and facts, doth find that the board of directors Of the 
Lakeside Special. School District; of Lake Village, Chicot 
County, Arkansas, entered into' a certain contract With 
M. W. Elkins Investment Coinpany of Little Rock; 
Arkansas; for the refunding of $26;500 outstanding bonds 
against said district ; that the said schoOl disfrict agreed 
to pay said investment coMpany $1,025,' and in pursuance 
of said contract the board- •of directors of said district 
issued its warrant No. 15 to said inVestment company for 
the sum of $1,025 against the debt service hind of • said 
district ; that the said M. W. Elkins-Investment'Company 
has made proper demand on the defendant-herein, and 
that said defendant has refifsed to 'pay' said warrant .out 
of tbe debt service fund." 

In addition to the aboVestatement,-it may be further 
said . that the expression " debt' seryied ,fund" in the war-
rant was intended to be; and-was;Treated bY the Parties 
and by the court-as egniVale'nt . th'"building*.finid" Men-
tioned in the statute which anthorized the'making'of the 
contract between the appellee .and the school districts. 
The court found. that the warrants were properly drawn, 
and they were ordered paid: out of the . "debt :service' ': 
or "bond and interest" fund.. - 

It is admitted that the contract was ,properly entered 
into and the ' services performed ; and that the warrants 
are valid under the provisions of act No: 169 of the Alas 
of 1931. That act provides that for , the security of the
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payment of bonds issued -by any -school district-a special 
fund may be created to continue until the bonds are paid, 
and on election- the electors shall determine the amount of 
tax for the building fund, and, "if a majority of the votes 
cast are for the building fund, it shall amount to voting a 
building fund tax of the amount or rate shown for each 
succeeding year until all bonds then outstanding or issued 
within a year after such election are paid." 

By § 66 of the act it is provided : "All school districts 
in Arkansas proceeding under this act to borrow money 
and issue bonds, in addition to other security herein 
authorized, may and are hereby authorized tO establish 
a building fund in an amount sufficient to pay tbe matur-
ities of bonds, principal and interest, as they accrue, of 
said issue of bonds, that said building fund shall be set 
aside out of the first revenues of the district from what-
ever source derived, , and shall be held by the county 
treasurer solely in the, manner and for the purposes set 
out- throughout this act."	- 

By § 67 it is provided : "NO part of any building fund 
shall be used -for any other purpose in any year than to 
pay the bonds and the, interest thereon maturing that 
year, and that may be past due, until such 'maturities are 
paid in full, or until the funds, are setaside to pay the full 
amount of such bonds, after which any surplus in the 
building fund that year ' may be used. for other school 
purposes. * * * The county treasurer shall see to it that 
all warrants on the building fund of any school district 
are drawn only to pay maturities of principal or interest 
on bonds of that district, as shown -by the records in his 
office, and he shall countersign all warrants on the 'build-
ing fund before they are valid." 

. It will -be observed by -a reading- of -§- 67 that pay-
ments out of the building fund are restricted to the pay-
ments of the bonds and the interest maturing in any given 
year. But it also provides that, when there is a fund set 
aside sufficient to pay the full amount of tbe bonds and 
interest maturing in that year, the surplus, if any, in the 
building fund "may be used for any other school pur-
poses." This surplus then may be used to pay any
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valid obligation of the district for which a proper war-
rant has been drawn, and consequently the surplus re-
verts to and becomes a part of the general fund. 
• From the allegation of the complaint noted, which 

was accepted as true and was in effect a statement that 
there were sufficient funds in the hands of the treasurer 
to the credit of the -building fund ta pay the warrants 
maturing and the accrued intereSt during the current 
year, leaving a surplus sufficient to pay the warrants of 
the appellee, the trial court concluded that the order to 
pay the appellee's warrants out of the building fund was 
justified by the language of the statute which provided : 
"After which any surplus in the building fund That year 
may be : used for other school purposes." Appellee points 
out that it is held in the case of Park v. Rural Special 
School Dist. No. 26, 173 Ark. 892, 293 S. W. 1035, and 
other cases cited that a brokerage fee for negotiating the 
sale of bonds may be paid out of the proceeds of the bends 
sold ; but in this case payment is not sought in that man-
ner, but froin a special fund.created for a special purpose, 
in which there is no statutory provision for the inclusion 
of a broker's fee, and its payment must be made in the 
manner provided for that of other 'obligations of the 
school districts. But the effect of the court's order is to 
give . warrants of the appellee preference over other out-
standing warrants of the school district, whereas the 
surplus, if any, should be used to pay warrants issued 
for other school purposes which would include all other 
obligations of the districts as well as the warrants of the 
appellee. 

By § 1 of act No. 24 of the Acts of 1933, it is made the 
duty of the treasurer to register all school warrants in 
the order of their presentation ; and by § 3 of that act it is 
provided that where no funds are in the treasury to pay 
school warrants, the treasurer shall indorse the •warrant 
"Not paid for lack of funds," giving the date and regis-
tration number and signing the same officially. He is 
required to keep a record of each school warrant and pay 
the same in the order of their registration number.



• It would appear, therefore, that such surplus, iT any, 
should revert to general funds of the district to be de-
voted to the Tayment of any school warrants in the order 
of their registration, those of the oldest registration hav-
ing priority. We are of the . opinion that the trial court 
erred in its order, and the case will be reversed and re-
manded with directions that appellee's warrants be or-
dered paid out of the general funds of the district in the 
order of their reestration; the same to be treated as a 
registration on tlie common. fund and payable in the 
order ,of their dafe and regi4ration number. -


