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NORRID v. STATE. 

Crim. 3856


Opinion delivered September 25, 1933. 

1. . CRIMINAL LAW-CONCLUSIVENESS OF VERDICT.-A verdict sup-
ported by substantial testimony is conclusive on appeal.
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2. WITNESSES—PROOF OF CHARACTER.—Evidence as to the good char-
acter of a witness is inadmissible where no evidence has been 
introduced attacking his general reputation. 

3. CRIMINAL LAW—ARGUMENT OF PROSECUTING ATTORNEY.—It was 
not error to overrule an objection to the argument of the prose-
cuting attorney where the argument was a legitimate criticism 
of the defense and of the character of the defense witnesses. 

4. CRIMINAL LAW—NEWLY-DISCOVERED EVIDENCE.—A new trial will 
not be granted for newly-discovered evidence which is merely 
cumulative of that offered on the trial or which tends to impeach 
the credibility of the State's witnesses. 

5. CRIMINAL LAW—HARMLESS ERROR.—Refusal to excuse jurors for 
cause was not prejudicial where the record fails to show that 
defendant exhausted his peremptory challenges. 

6. JURY—AUTHORITY TO SUMMON.—The circuit court has inherent 
power to direct the selection and summoning of a petit jury at a 
special term .of court and to make all necessary and reasonable 
orders in respect thereto. 

Appeal from Benton .Circuit Court; J. S. Combs, 
Judge; affirmed. 

Hal L. Norwood, Attorney General, and Robert F. 
Smith, Assistant, for appellee. 

BUTLER, J. On the 28th day of March, 1933, the Bratt 
State Bank, located at Siloam Springs, Arkansas, Was 
burglariously entered and robbed by two or more per-
sons acting jointly. Ed Foreman and the appellant were 
jointly charged with the offense in an indictment charg-
ing burglary in the first count and robbery in the second. 
The trial was severed, Ed Foreman first being put upon 
trial and found guilty, and on the day following his con-
viction the appellant was arraigned and entered his plea 
of not guilty. 'At the trial which followed, the appellant 
was convicted on both counts and sentenced to imprison-
ment in the State penitentiary. From that judgment is 
this appeal. 

On motion for a new trial, error was alleged in that 
the verdict of the jury was contrary to the evidence, that 
the court erred in overruling defendant's challenges for 
cause of certain jurors, in the exclusion of testimony of 
witnesses offered to establish the good reputation of 
certain other witnesses who had testified for the defend-
ant on his defense of an alibi, and in overruling his objec-
tion to the argument of counsel for the State and failing
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to reprimand said counsel, and-in overruling the supple-
mental motion for a new trial in which newly-discovered 
evidence was alleged. No abstract or brief has been fur-
nished by the appellant, but thislas been supplied by the 
Attorney- General's office, from an examination a which 
and of the record we find none of the assignments 6f error 
well taken. -	 . 

The evidence is uncontradicted that on the date 
alleged the bank was robbed by three men, the appellant 
being identified by a number of witnesses as. being one of 
the three. Appellant's defense was an-alibi sand a num-
ber of witnesSes testified that on the day and hour of the 
robbery he was in the State of Oklahoma, but the jury 
found the issues against him, and, under well-settled 
rules, its verdict is conclusive on us, there being substan-
tial testimony to support it. •	,	• 

No evidence attacking the general reputation of the 
witnesses offered to establish the alibi had been offered 
or introduced on the part of the State, and therefore the 
evidence as . to the good character of such witnesses was 
inadmissible (§ 4189, Crawford & Moses' Digest), and the 
court did not err in its refusal to permit the introduction 
of such evidence.	. 

There was no error in overruling the objection to the 
argument of counsel for the State or in the refusal of the 
court to reprimand him therefor, for this argument..as 
preserved in the record appears to have been nothing 
more than a legitimate criticism cif the defense offered 
and of the character of the witnesses testifying to it. 

The -alleged newly-discoyered evidence contained in 
the supplemental motion for a new trial was merely 
cumulative of that offered on the trial of the case, or 
such as tended to impeach the credibility of the State's 
witnesses. This character of evidence is- not sufficient 
to impel the court to grant a new trial, and the court did 
not abuse its discretion in overruling that motion. Edge-
man v. State, 183 Ark. 17, 34 S. W. (2d) 753; Reeder v. 
State,181 Ark. 813, 27 S. MT. (2d) 989. 

The most serious question raised is that contained in 
the fourth assignment, of error, relating to the overrtil-
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ink of defendant's challenges . -for- cause of the twelve 
jiirOrS Who, ' on the previous day, tried . and convicted his . 
co Ldefendafit,.Ed 'Foreman. It is apparent that the evi-
dence tending to connect the defendant with the commis-
sion of the offense and establishing his guilt 'or participa-
tion therein Was necessarily involved in the trial of Fore-
man -on the preceding day. On the court's refusal to 
excuSe these jurors for cause;the defendant peremptorily 
challenged each 'of them. These jurors, on their voir dire, 
stated that, although theY had heard the eV-id:elide' in the 
preceding case,- they entertained no . opinion as • to the 
guilt' or innocence of the defendant and cOuld 'and would 

fair trial; if chosen as jurors, On the • evidence, 
introduced at his, --trial 'and riOthing 'else,•arid° Would give 
hint the 'benefit of ank'reaSbnable 'doubt arisink froth 
the -evidence as- to his'gnilt or innocence and reSolve that 
dOubt, if anY, in his favor: - Whether -or the interL 
est. of JuStiee, notwithstanding the statements of 'the 
jurors, the . .court should have.excused theth is a queStion 
not necessary fOr us' to decide since the record failS' tO 
show that the defendant was obliged.to exhaust -his per-
emptorY challenges in' the 'eicuse of these jurors, and for 
this reason no prejudibial 'error . aPpears. Hanshaw v. 
State; : 67 Ark. 365; 55 S. W. 157; 'St. L.; I. M. ,ce S. R. Co. 
v. Aiken, lop Ark. 437, 140 S. W. 698; Holt V. State, 91. 
Ark. 576, 121 S. W. 1072. 

In the supplemental motion for a new trial the power 
to try the case, or to eause a trial-jury to be summoned, 
is questioned because the ease was heard and the jury 
summoned at a special ternd 'Of the court. Sections 2218- 
2223 of Crawford • & Moses'-Digest, both inclusive, pre-
scribe . under what ciremnstances :and , in what Mariner 
special' terms,' of the court may .be called and held. An 
examination of the. record discloses- that the ci.rcum-•
stances existed' as- named in the -statute, that the neces-
sary prelirninary orders were made .and-.properly.-entered 
oh the record' of the court, all the ,facts appearing in said 
orders necessary to. give the court jurisdiction. - While 
the -statute does not in express terms 'authorize the Sum-
moning of a special 'jury or direct the Manner in which



it shall be selected, the power of the court to require and 
direct how a trial jury shall be selected and summoned 
is a necessary incident to the trial, and the court there-
fore has inherent power to make all necessary and rea-
sonable orders with respect thereto. 

It is not necessary that the order summoning the 
petit jury should be embraced in the call for the special 
term. This is so for the reason that it cannot be known 
in advance whether the grand jury will return indict-
ments ; and to issue a venire facias for a petit jury be-
fore indictments are returned, and when they might not 
be returned at all, would be causing the officials'unnec-
essary labor and the county unnecessary expense. The 
statute expressly empowers the court to provide all neces-
sary judicial machinery for the legal trial, which in-

" eludes . the summoning of • a petit jury. The summoning 
of such jury becomes necessary only .after the indict-
ments haVe been returned, and the due and proper course 
is not to have a venire facias for same until the indict-
ments are returned. Bettis v. State, 164 Ark., at page 
21, 261 S. W. 46. 

We have examined the indictment and find the same 
to have been properly framed and duly returned, and the 
court fully and fairly instructed the jury as to the law 
of the case. 

No error appearing, the case is affirmed.


