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Opinion delivered October 30, 1933. 

1. APPEAL AND ERROR—CONCLUSIVENESS OF CHANCELLOR'S FINDING.— 
A finding by the chancellor that a wife practiced fraud on her 
husband in a property settlement and that he was mentally in-
competent held not clearly against the preponderance of the 
testimony. 
APPEAL AND ERROR—DEFENSES NOT RAISED BELOW.—The statute of 
limitations and estoppel to sue must be pleaded and relied on in the 
trial court by defendant to be available on appeal. 

3. HUSBAND AND WIFE—CANCELLATION OF sErmEMENT.—Where a 
divorced husband recovered realty- purchased by his wife with 
part • of the cash received under a canceled property settlement, 
he . was not entitled to a judgment against her for a balance of 
such cash spent in building a house thereon. 

Appeal from Pulaski Chancery Court ; Frank H. 
Dodge, Chancellor ; modified and affirmed. 

John D. Shackleford, for appellant. 
Alonzo D. Camp, for appellee. 
MCHANEY, J. Appellee and appellant were formerly 

husband and wife, having been married on April 21, 1930. 
Appellee is 82 years of age, and appellant is 49. Prior 
to their marriage in September, 1929, appellee received 
approximately $10,000 from the Federal Government as 
compensation for the death of his son, a World War vet-
eran. With $1,500 of this money he purchased a "home 
in Little Rock and, a short time prior to their marriage, 
he engaged appellant as his housekeeper. In August, 
1930, they entered into a contract dividing all of appel-
lee. 's property equally between them. By virtue of this 
contract appellant received an automobile and $1,425.95 
in , cash. Shortly thereafter they separated, and he 
brought a suit to annul the contract and another to 
replevin the automobile. Thereafter they went back to-
gether again. Appellant in fhe meantime had purchased 
a piece of property at Mabelvale with a portion of the 
money she had gotten from appellee, where they lived 
together for a time. On October '6, 1930, the suits above 
mentioned were dismissed. On March 12, 1931, after 
another separation, appellee filed a suit for .divorce
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against appellant, and obtained a decree of_ divorce on 
October 1, 1931, nothing being said about property rights 
in that decree. This action was commenced November 
12, 1932, which prayed for a cancellation of the settlement 
agreement, heretofore mentioned, and for a recovery of 
the property which she had. obtained from him, including 
the real estate described in the complaint, at Mabelvale, 
and for judgment for $375.95. .The ground alleged , as a 
basis for cancellation of the settlement agreement was 
that fraud-, deception, and undife influence were praoticed 
upon appellee, and that he was not mentally capable of 
making the contract. A trial of the action resulted in a 
decree -canceling the contract, requiring appellant to re-
store to him all property she had obtained from him by 
reason of Said settlement and divesting the Mabelvale 
property out of her and vesting it in him. 

For a reversal of the . judgment, appellant first conL 
tends that the decree is not sUpported by. the preponder-
ance of the testimony. Without 'reviewing the evidence 
in detail, as we think it would serve no useful purpose to 
do so, we are unwilling to say ,that the- evidence is not 
sufficient to support the decree. •It• is conceded that the 
settled rule, of, this court is that we will not reverse the 
findings of ,the .chancery court -unless against the clear 
preponderance- , of the testimony. Appellee is very much 
older than appellant, being 82 at the time of the trial, and 
she freely admitted that she did nOt marry him because 
she loved him, but •because she expected to take care of 
him in his old age and have his property to take care of 
her in her old age; that he had .promised to will her 
everything he had at his death. 'The testimony shows 
that -appellee is a man of weak and vascillating mind, 
and some of the witnesses testified that in their opinion 
he was mentally incompetent. Without -reviewing the 
testimony further, we are of the opinion that the findings 
of the court are not clear137 against the preponderance 
of-the evidence. 

Appellant, for the first time in this' Court, attempts 
to plead the statute of . limitations, § .6969, Crawford & 
Moses2 Digest, relating to the time in which a new suit 
must be .filed after nonsuit taken, and estoppel in -obtaini- •



ing a decree for divorce without mentioning a settlement 
of the property rights between them. A sufficient anSwer 
to these :contentions is that they were . not pleaded or 
relied upon in the trial . court. Both are •defenses that 
must be pleaded . and; relied upon in.the trial eoutt in 
order to be available in this court.	 , 

We dO sustain Ihe contention of appellant that the 
judgment tendered against . her for $375.95 is without 
substantial eVidence to support it. * .The ptoof showS that 
of the cash teceiVed by appellant 'freni' appellele in the 
proPerty settlement, $1,650 wa g sperit for the .Mabeivale 
property,- and, in addition, 'she speiit the 'remainder' of 
the cash in builaing a house thereon. The' dectee of the 
court divests this:property out 'of appellant and vests it 
hi appellee, which carries with , it the impre'vements 
thereon:	 ' 

The decree' of . the 'court Will be 'Modified 'in thiS re-
spect by reversing and dismissing , the judgment' against 
her for $375.95, and in all other resPects the deCree will 
be affirmed.:


