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MISSOURI PACIFId RAILROAD COMPANY V. TREECE. 

4.-3115 
;- 

Opinion delivered OctOber 30, 1933. 

1. &AST. ER AND SERVANT—ASSUMPTION OF RISK—JURY QUESTION.— 

•	 Whether an eintoloyee assunied the risk in using a defctive 
•• ratchet wrench held • a questiorr'for the jury where the emploYee
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complained to the foreman about the wrench but was ordered to 
use it. 

2. MAgiat. AND SERVANT—ASSUMPTION OF rusx.The rule of assump-
tion of risk in using a . defective . appliance, under the Federal 
Employers' Liability Act, -applies only where 'the appliance is used 
without objection. 

3. RELEASE—AVOIDANCE.—An employee suing for permanent injuries 
could avoid a release procured on posiiive assurance of the em-
ployer's physician and claim agent that the emPloyee would 
completely recover within 8 or 9'months, whether such asgurance 
was made through mistake or fraudulently. 

4. RELEASE"--BURDEN OF PROOF.—The rule applicable to 'a suit in 
• equity to cancel a release for fraud or mistake, namely, that the 

fraud or mistake must be established by preponderant evidence 
that is clear, unequiVocal and eonvinCing, is inapplicable in in 
action at law in which fraud or mistake is asserted to avoid the 
effect of a release; 

5. APPEM, AND ERROR—PRESUMFrION. IN FAVOR OF JUDGMENT."-ID-
structions given at the .instance of appellee and not set out in 
the abstract are presumed correct, and objeetionS tO giving other 
in§trUction§ at appellee's instance will be 'overruled. '" 

Appeal from Crawford Circuit Court ; J. 0. Kincan, 
non, Judge; affirmed. 

STATEMENT BY THE COURT.. „ 
This appeal is prosecuted from a judgment for dam-v 

ages for personal injury alleged to have been caused by 
appellant company in furnishing appellee a . defective 
tool with which to do his work v on one of appellant's 
bridges, which at the time of the alleged injury consisted 
of putting in screws along the guard rail thereof. 

The answer denied negligence, pleaded assumed risk 
and, a release from appellee, , 

It appears from the testithony that appellee, shortly 
before the injury, had been working flagging trains ,apL 
proaching said bridge where the ; Work Was being done, 
and that be Was called in by -the foreman and given a 
certain ratchet wrench and told to .:assist in PUtting down 
screws in the guard rail on said bridge. He went to work 
after complaining to the foreman about the, condition of 
the wrench and being assUred •-by him it Was all- right forr 
the work, that new Wrenches had been 'Ordered, and he 
muSt Work with the One- farnished 'for . the-time being. 
About half an hour . later be pulled the handle of' th0 
wrench towards himself with both hands in attempting to.
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set a screw and it slipped, came loose from the screw he 
was putting down, and he lost his balance and fell from 
the platform where he was working to the ground, 18 to 
20 feet below, and was seriously and permanently in-
jured as a result thereof. 

Appellee said there was a screw out of the wrench, 
"and there-was a heavy dent in it near the ratchet, like 
it had been hit. The wrench was old and rusty about the. 
ratchet. I spoke to 1\11-. Curtis, the foreman, about it, 
and he said I would have to use it for a while. He said 
that he had ordered some other wrenches, but this was 
the only one he had then, and I would have to use it till 
the others came. * * * He 'said the wrench was all right. 
He looked at it and said it was safe for me to use until 
the others come." Witness further testified that he was 
told by his foreman to go to putting down the large 
screws on the south side of the bridge ; that the screws 
were 15 or 16 inches long, and that he used the ratchet 
wrench which he was ordered to use after he had com-
plained about its condition and had been assured it was 
all right for use in the work by the 'foreman. He was 
told to go down on the scaffold already in place and go to 
work. There was no other wrench to use. He had to 
use both hands in setting screws of that length. After 
he had been working about 20 or 30 minutes the ratchet 
slipped, he lost his balance and fell off the bridge, and 
sustained as a result thereof the injuries complained 
of here. 

Other witnesses testified that a wrench produced at 
the trial, said to be the one used by appellee, was not 
broken or defective, and that the ratchet thereon was in 
good condition--:"would hold, would not give or slip." 
Appellee denied that this was the wrench used by him, 
and testified as follows about said wrench: 

"Q. Why do you say that it is not? A. The wrench 
that I was Using was bent here near the ratchet (indicat-
ing) like something had fell on it and it was rusty. This 
is not it at all. Q. And that is what you called the fore-
man's attention to? A. Yes, sir. But this is not the 
wrench that caused me to get hurt."
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The court instructed the jury, certain_ instructions 
being given over appellant's objections ; the jury re-
turned a verdict in appellee's favor, and from the judg-
ment thereon this appeal is prosecuted. 

Thos. B. Pryor and W. L. Curtis, for appellant. 
Partain ice Agee, for appellee. 
KIRBY, J., (after stating the facts). It is contended 

for reversal that the testimony was not sufficient to sup-
port the verdict, and that the court erred in not sustaining 
appellant's demurrer to the evidence at the time the ap-
pellee rested his case. 

The complaint alleged, and it was conceded, that 
appellee at the time of his injury was working upon one 
of appellant's bridges upon which was laid its railroad 
track used in interstate commerce, and that the case falls 
within the provisions of the Federal Employer's Lia-
bility Act. 
• Appellee was working with an extra gang on one of 

appellant's bridges near Genneseo, Kansas, and had been 
engaged in flagging trains during the morning. He wds 
called in by his foreman and given a ratchet wrench and 
directed to set the screws in the guard rail on the bridge. 
He called the• foreman's attention at the time to the ap-
parent defective condition of the wrench handed him, it 
being dented as though Mashed and very rusty near the 
ratchet. The foreman told him that he had ordered some 
new wrenches, that they .would arrive soon, and to go 
ahead with the_work with the wrench furnished, assuring 
him -that it could safely be done. He proceeded to the 
work with the wrench supplied and within 20 or 30 min-
utes the mechanism of the wrench inside the ratchet 
slipped, releasing its hold on the - screw and causing him 
to lose his balance and fall from the platform to the 
ground, 18 or 20 feet below. Both bones in the left ankle 
were broken, the bones coming through the flesh, and his 
foot at the heel was turned around at least 3 inches. 

The court did not err in refusing to instruct the jury 
that appellee was barred from recovery for his injury 
because of assumption of risk, that being a question prop-
erly submitted to tbe jury under the circumstances. Ap-
pellee complained to his foreman about the apparent de-
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fective conditioirof -the-ratchet wrench furnished him, and 
was told that it cotild be safely used and to. go ahead and 
use it until it could be replaced with one_ -of the .-new 
wrenches ordered and agreed tnbe supplied shortly, and, 
shch being the case, it was properly a question for the 
jury. The rule of assumption of risk in using defective 
appliances applies only where the appliance is used-with-
out objection. Erie R. Co. v. Steel, 286 U. S. 546, 52 S. Ct. 
395; Ry. Co. v..Vizvari, 210 Fed:118, L. R. A.- 1915 0,-9 ; 
Lehigh Valley R. Co. v. Skoczyla, 278 Fed. 378; Id. 258 
U. S. 631, 42 Sup. Ct. 463. 

. The chief contention for reversal urgently insisted 
. upon is . to the effect that, before bringing the suit, appel-
lee had made a settlement with the railroad company and 
released it .from- all further liability, and . that it was en-
titled to a directed .verdict on that account. It is true 
appellee did sign a release and did agree to accept the 
Sum-iof $900 in settlement of -.his claim and cashed the 
draft-therefor, but the jury -found-from.the testimony that 
this Was done upon the positive assurahce of the physi-
cians.of the railroad company and its general claini agent, 
that-he -would be completely Tecovered from-his injuries 
within 8 or 9 thonths--be as well as he'ever;was, and could 
cio back tO work. 

The release was exechted upon these representations; 
and, at the expiration of the 8 or 9 monthS, his-Condition 
as shown by the proof had improved-but little.. He was 
injured on May 7, 1931, was given treatment by physi-
cians of the railroad company, confined in the Missouri 
Pacific Hospital :at St. Louis, and the purported settle-
ment was made. on November 16, 1931, after he had been 
called to St. Louis by the appellant. He saw the claim 
agent after he had been-examined by Dr. Stewart at the 
hospital the last- time and made -a settlement- with -him 
that day and was paid the money immediately. Before 
the settlement was made, Dr. Stewart, who had attended 
him during his Stay at the hospital, made the following 
statement, according- to appellee : 

. "Q.. Did Dr.' Stewart .make anY statement to you 
about your leg? A. Yes, sir, he said : 'Your leg is- getting 
along all- right.' He said : 'In eight or nine-months your
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leg will be as good as it ever was, and •you can -go back 
to work on the job just as well as you ever could.' That 
is what he told me." 

After aPpellee talked with the doctor, the claim agent 
called the doetor on the 'phone about it and he 'reported 
to appellee as follows : 

"Q. When you talked with Mr. Bailey, did he talk 
with Dr. Stewart? A. Yes, sir.•When Igot there he called 
Dr. Stewart, and he said the doctor said I would be all 
right in 8 or 9 months and be able to go back to work 
in that time, and my leg would be as goOd as it ever was." 

Appellee knew he had a bad leg-when the release was 
signed, but "I thought the doctor knew what he was talk-
ing- about When he said. it would be all right. * *.* I was 
depending on what. the cloctor told me.'.'	 • 

Witness had not recovered at the time of the trial-, 
and stillappeared to -be permanently injured. He testi2 
fied about the pain and suffering endured ; said his ankle 
was still stiff, his foot 'hurts, his leg swells, bleeds and 
still pains .him, and that he wears a bandage on it all the' 
time. The doctors testified that he was hot getting well, 
and it depended on what was done with him whether he 
would get well, and 'one doctor recommended another 
operation and said that he might anticipate the loss of a 
portion of tbe leg; that he could not•do heavy work; that . 
the condition of his leg at the time Of the trial was .pain-
ful and would continue so sb long- as it was allowed to 
remain in its present condition. 

. Dr: Stewart denied that he told appellee what he 
testified the doctor had said 'about the condition of his 

and also that he had told the claim agent what he 
was reported to have said to him over the 'phone. Stew-
art also said be did- not know how soon appellee would be 
well, or at the time he was reported to have made the 
statement about the condition of the leg, .that "he . would 
ever be able to return to work." 

The testimony discloses that, if the statements made 
by the doctor and the claim agent were their honest opin-
ions about the condition with which they were dealing 
in making the release, then said release was secured under 
a mutual mistake of fact ; and, if such opinions' were not
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honestly entertained, then the release was procured 
through fraudulent -representations of the physician and 
claim agent, and in either event its effect could be avoided 
bY the appellee. Steel v. Erie R. Co., 54 Fed. (2d) 690 ; 
Id. 285 U. S. 546, 52 S. Ct. 395 ; Lion Oil Ref. Co. v. Al-
britton, 21 Fed. (2d) 280; Great Northern Ry. v. Fowler, 
136 Fed. 118; Id. 197 U. S. 624, 25 S. Ct. 800 ; Keich Mfg. 
Co. v. James, 164 Ark. 137, 261 S. W. 24 ; Phoenix Utility 
Co. v. Smith, 185 Ark. 587, 48 S. W. (2d) 238. 

This was not a case to cancel and set aside a release 
as fraudulently obtained by mutual mistake, as was that 
of , Chicago <6 N. W. Ry. Co. v. Wilcox, 116 Fed: 913', relied 
upon by appellant, and the rule of eVidence for the deter;- 
mination of issues is not the same. Our rule in equity 
cases where fraud or mistake is pleaded and affirmative 
relief sought is the same as announced in the case above. 
In K. C. S. Ry: Co. v. Sanford, 182 Ark. 484, 31 S. W. 
(2d) 963, it was said, after approving the rule in . the Wil-
cox case : "But the instant case is a suit at law and the 
allegation of fraud or mistake is defenSive only, no cancel-
lation of the written instrument being asked; .but its con-
sequence merely sought to be avoided." . • 

Little contention is made that the verdict is excessive, 
and under the circumstances of the case a.nd the nature of 
the extended injury it does not appear to us to be sO. 

Several of the instructions given for appellee are 
objected to, but there were nine instructions declaring the 
law given on the part of appellee, none of which are set 
out in the abstract, and the pi . esumptions are all in favor 
of such instructions declaring the law correctly, and the 
contention as to error in giving the instructions com-
plained of will be overruled on that account. 

- Upon the whole case we do not find any substantial 
error in the record, and the judgment must be affirmed. 
It is so ordered.


