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LUMMDS COTTO\I G1x COMPANY v. TAYLOI’
;o 4-3189 . ' .
Oplmon dehvered November 6 1933. : '

BANKS AND BANKING—SALE OF INSOLVENT BANK’S ASSBTS.—Under

Acts 1921, No 496, § 4, authorizing the Bank Commissioner, on

" taking charge ‘of an insolvent bank, to sell or compound doubt-

ful debts and sell property, authorized the Bank Commissioner,

when ordered by the chancery court, to exchange the bank’s

assets for claims of depositors on- such terms as would be fair
and equitable.



ARK.] Lummus: Corron Gin Co. v. TavLor. 101

Appeal from Hempstead Chancery Court; C. E.
Jolhnson, Chancellor; affirmed.

U. A. Gentry andE F. McFaddin, for appellant. -
“W. 8. Atkins, for appellee.

Humprreys, J. This suit was brought in the chan-
cery court of Hempstead County on December 8, 1932, to
surcharge the account of appellee, State Bank Commls—
sioner, in the hquldatlon of the assets of the defunct
Bank of McCaskell in said county and for the restoration
of part of the assets of said bank received by 46 de-
positors-in settlement of their respective claims against.
said bank on account of deposits they had in the bank at
the time of its failure. The appellant was the largest
dep031tor having in the bank $2,738.83 on the date of its
failure. " After the claims of the 46 depositors were com-
pounded in ‘exchange for assets, there remained enough
cash to pay appellant 25 per cent. -of its claim or de-
posit, which it accepted. Tt was alleged in appellant’s
complaint that the method adopted by the Bank Commis-
sioner and approved-and confirmed by the chancery court .
in liquidating the assets of the bank by exchanging notes
and other property owned by it for the claims of said
depositors resulted in a preference to some of the deposi-
tors to its prejudice, and.that the Bank Commissioner
and chancery court were without authority under the.
statute fo administer the assets in the manner set out
above. It appears from the complamt that the chancery
court made the order approving and confirming the set-
tlement made ‘with each of the 46 depomtors and that no -
appeal was taken from this decree.

A demurrer was filed to the complaint, which was
sustained by the chancery court, and, appellant refusing
to plead further but. standmcr on its complalnt the court .
dismissed same for the Want of equlty, from whlch is
this appeal.

The only question arising on the appeal is” Whether

the Bank Commissioner and chancery court had authority .

to compound the assets of the bank in the'manner afore-

“said. The statute in force at the time the settlement and’
adjustment were made is as follows: , :
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““Upon taking possession of the property and busi-
ness of any bank, the Commissioner is authorized to col-
lect money due, and do such other acts as are necessary
to conserve its assets and business, and shall proceed
to liquidate the affairs thereof, as hereinafter provided.
The Commissioner shall collect all debts due and claims
belonging to it, and for such purposes is authorized to
institute, mamtaln and defend suits and other proceed-
ings in thls State and elsewhere, and, upon the order of
the chancery court of the county in Wthh it is doing busi-
ness, may sell or compound all bad or doubtful debts, and
on like order may sell all its real estate and personal
property on such terms and at public or prlvate sale, as
the court shall direct.”’

This statute was construed in the case of Duncan v.
Taylor, 185 Ark. 1033, 50 S. W. (2d) 978, as giving
authority to the chancery court to impower the Bank
Commissionet to sell an insolvent bank’s assets piece-
mieal at private sale and to compound debts found to be
bad: or doubtful by accepting deposits on such terms and
eons1derat1ons as should be fair and equitable. "In the
Duncan case, referred to above, certain depositors of the
insolvent bank sought to restrain the Commissioner from
accepting deposits in payment of notes and to trade notes
and other assets‘for property instead of money, and the
principle involved is the same as the principle involved
in the instant case. The only difference between the two
cases is that in the:Duncan case an order was. obtained
from the chancery court to compound or settle the claims
before the Commissioner compounded or settled them. In
the instant case, the chancery court confirmed the settle-
ment of the claims after they were adjusted with the
depositors by the Bank Commissioner.. The confirmation
in' the instant case of .the several settlements had the
same effect as if the settlement had been ordered oTig-
inally by the chancery court.

Appellant contends that the act quoted. above did not
confer- authority on the ‘chancellor and Bank Commis-
sioner to compound the assets, but simply authority to
sell them, because a later act, act 16 of the Acts of 1933,



conferred specific authority upon the Commissioner to
do so. The original-act in general terms conferred: the
same authority as the later act specifically conferred. It
was simply decla1at01y in more spemﬁc terms of the
pr 1or act. -

\To errot appeaung, the deel ee is aﬁnmed



