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“1. CRIMINAL LAW—BYSTANDERS’ BILL OF ' EXCEPTIONS. —Matters set
out in a bystanders’ bill of exceptlons, if hot controverted by
counter affidavits, must be taken as true under Crawford &
Moses’ Dig., § 1322, although in conflict with. statements con-

. tained in the bill of exceptions signed by the jjudge.

2. CRIMINAL LAW-—DEFENDANT’S FAILURB T0 TESTIFY.—The prosecut-

" ing attorneys comment on failure of the defendant ‘to take the

. stand in a larceny case is presumed to'be prejudicial under Craw-
ford & Moses’ Dig., §:3123, and was not invited by the argument
of defendant’s. counsel that defendant did not know that the
property was stolen; nor was the error cured by the judge’s
charge concerning the defendant’s rlght not to testxfy
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ButLer, J. A jersey heifer had been stolen‘ in Sebas—
~ tian County, and the appellant ‘was indicted, tried and
convicted, on the charge of having received the same
knowing it to have been stolen, and on appeal presents
various assignments of error for revérsal. In addition
to the bill of exceptions certified by -the presiding judge,
appellant prepared in proper form -a bystanders?.bill -of
exceptions under the provisions of :i§ 1322 of Crawford &
- Moses’ Digest. As the truth of the matters set out
therein was not controverted by counter affidavits as pro-
vided in said section, these must be- taken as true, al-
though they conflict with the statéements contained in the
bill signed by the judge. Boone v: Holder, 87 Ark. 461,
112 - S. W. 1081; quﬁeld v. State 95 Ark 71 128
S. W. 562.

At the trial the defendant d1d not testlfy, and excep-
tion is taken and assigned as error to that part of the
argument of the prosecuting attorney to which objection

. was made as in effect a comment on the defendant’s fail-
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ure to testify in his own defense: The language ob;)ected
to appears in the bystanders’ bill of exceptions and is as
follows: ‘‘Take Carl Morténson, the puor, little, freckled-
face, stuttering kid, raised alound here.. Plactlcally all
of you know him. He would never have thought of this.-
He said so. It has never been denied. Perry said that; ‘If
you have got.any ‘hot stuff’ over there, bring it over. I
can use it.” By ‘hot stuff’ he meant anything that Carl
would steal.” In' fact, the defendant has not denied a
smgle, sohtary iota of evidence that has been given -
against him. from the stand he1e ‘today. There s the
brains of thls thmg, & [pomtmg to- defendant] Herman
Perry o : ' .

The necessary effect of this 1anguacre was to dlrect
“to the jury’s attentl_on the failure of the defendant to
testify.” This court, in Bridgeman v. State, 170 Ark. 709,
280 S. W. 982, sdid: ““This'court is committed to the rule
that, under -§ 3123 of Crawford & Moses’. Digest, it is
improper and presumptively prejudicial for the prose-
cuting attorney. tocall the attention of the jury to the
- failure of the accused to. testify. Lee v. State, 73 Ark.
148, 83 S. W. 916, and, Stames v. State 128 Ark 302,
194 S. W. 506.7*

- In-overruling the ObJeCtIOIl made to the argument
the:-court said ‘to:the appellant"s attorney: ‘“You have
opened the'way. He is only arguing the pomt you raised.”’
This action of the court and the reason given is sought to
be justified by the rule announced in Collins v: State, 143
Ark. 604, 221 S. 'W. 455,-on ‘the theory that in this case,
as in- that the error had been invited by: appellant s -
counsel: In Collins v. State, supra, in announcing its
conclusion, the court said: ~“But it appears from the
récord that -the objection™ to this remaik was overruled
because:counsel for defendant had stated that appellant
had not .taken the stand for the reason that it was not
. necessary for him to do so, the inference being that there
was nothing-for appellant to deny; and to that statement
the prosecuting attorney replied. that appellant could
have taken the stand and denied selling the stuff. This
is a case of invited error.. Appellant’s counsel should not .
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have commented upon -appellant?’s failure to :take:-the
stand. He should have-based his argument upon the. testi-
mony which went to the jury without commenting upon
the fact that appellant had not testified at-all. -The stat-
ute is-a shield, and not a-sword. .. It gives the defendant -
the right. to testlfy at his election; and provides:that his
failure to make such, 1e,questﬁ shall not create! any..pre-
sumption against.him. But. it does not. give his counsel
the right to discuss the;: failure to make this request and
to furnish explanations concerning it.”’.. . @ ,.:

1t was on the testimony of Carl Mortens‘o'n’,“the dd-
mitted thief, that the State chiefly relied to establish the
charge that the animal . stolen was in defendant’s pos-
session with the guilty knowledge of the:.commission. of
the larceny... Several persons had testified as to the re-
peated statements of this witnéss that -defendant knew
nothing about his having stolen the animal. -In.comment-
ing on. the action of Mortenson and.the testimony of these
witnesses, appellant’s. counsel in his:argument to :the
jury; sald :¢*What was Mortenson’s story of this affair .
all the way through up to the time and sometime after
he was placed in jail? ..He.said that Perry did not. know
anything about.it. - He told: Jim Efurd that Perry did
not know.anything about it. He' told Jess -Wilson in
Perry’s presence that Perry did not know anything about
it. Perry told Jess Wilson, in Mortenson’s presence, that
he, Perry, did not know. anything about it..” About:what?
About the heifer having been stolen, of coursé: We say
that Perry did not know .anything :about it, about the
heifer, havmg been stolen; and when.you liear from Perry
again he will still be saylng that he did. not know any-
thing about it.?> . ; ’

This is''the statement Whlch t s clalmed by 'the
appellee, brings it within the rule announced in Collins ~.
State, supra. Here the statement of appellant’s counsel
and the language used -is-quite different from:that useéd
in the.case of Collins v.-State. Appellant’s plea had put
in issue the truth of the. charge, and it was of itself a
denial, and the statement just quoted; as. we view-it, can
in no just or fair sense. be. 1nterpreted as any reference
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to the failure of the defendant-to testify; or an attempt -
to- justify- that omission, as was done by defendant’s
counsel in Collins v. State, supra, but was a legitimate
argument based on the evidence that-Mortenson’s testi-
mony in the court was unworthy of belief, and that,
although the .animal was-in appellant’s possession, he
knew nothing of its having been stolen. If the testimony
of appellant’s witnesses were true, this evidence justified
the conclusion” he- reached which he sought to impress
upon the jury and which he had a rlght to urge for their
acceptance.

Learned counsel for the State contends that even
though the argument complained of was not 1nv1ted and
was prejudicial, that prejudice was removed because
the court had instructed the jury to the effect that, while
having the ‘right to testify, defendant’s failure-to do so
was not to. be considered by the- jury in determmmg his
guilt or innocence: To' sustain ‘this position, ‘we ‘are re-
ferred to the cases of Ingram v.-State, 110 Ark. 538, 162
S.-W. 66, and Starnes v.-State, 128 Ark.-~302, 194 S. W.
506. In our opinion, these cases do not support the con-
tention:made. In the first.case'the court noticed that in
Tiner v. State, 110 Ark. 251, 161 S. W. 195, any opinion
was withheld as to' whether comment by the prosecuting
attorney would be reversible error where the court
directed the jury to disrégard it. -The court then pro-
ceeded to notice the contrariety of view of the courts on
this question -and the tendency of the more modern or
recent cases to hold that, where'such reférence has been
made and is withdrawn and corrected by the charge of
the. court, it does not constitute reversible error.‘ In
adopting that view, this court held in the case then before
it that, when attentlon of the court was called to comment
by the prosecuting attorney of defendant’s failure to
testify, and he reminded the jury.that they had been in-
structed not to consider that fact and emphasized again
its duty in that respect, this served to cure the error. In
Starnes v. State, supra, the court approved and followed
the rule laid down in the Ingram case. In that case, when
the prosecuting attorney violated the rule the:court im-



mediately- instructed the jury as to their duty, charging
them not to consider the failure of the defendant to testify
or draw any unfavorable inferences against him on that
account. In the instant case; the court, while having first
‘instructed the jury on the failure of the defendant to
testify. and define their duty in that regard subsequently
approved the ar 011men’c of the pr osecuting attorney which
appellant constr ued as a.comment on his fajlure to testify,
thus nulhfymo* ‘the force of the cha1 ge whrch had before
been- given. | “

~ Because of the . statute we must presume that preJu-
dice resulted when not removed by prompt.action of the
court. As said in Bridgeman v. State, SUPTa: /“The Legis-.
lature has seen fit to pass the statute in questlon, and
there seems to be. no discretion with the. court in passing
upon the probable .injury of. such .allusion. .This being
true, we' have .no -alternative except to reverse the
judgment.’’ ;

. Because the Judﬂment must be, reversed it becomes
unnecessary to notice the, other alleged errors.as ‘they. are
not likely to occur again, and, since there must be: a, Teé-
trial of this case, we refram from . commentmg on the
weight and sufﬁmency of the ev1dence '

Reversed and 1emanded for a new trlal
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