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MARTIN V. TAYLOR. 

•	 4-3184 

Opinion delivered November 6, 1933. 
1. APPEAL AND ERROR—GROUNDS OF DECISION OF LOWER COURT.—An 

appeal in an equity case is tried de novo, and the giving of an 
incorrect reason for a correct decree does not warrant a reversal. 

2. BANKS AND BANKING—LIABILITY OF ORGANIZERS.—Where the or-
ganizers of a State bank used its funds to pay their individual 
debts, they thereby became indebted to the bank, entitling the 
Bank Commissioner to recover such funds on the bank's in-
solvency. 

Appeal from Saline Chancery . Court ; SaM NJ% Gar-
ratt, Chancellor ;' affirmed. 

J. B. Milham, C. T. Cotham and TOm W. Campbell, 
for :appellant. 

Joha L. McClellan, A. C. Thomas, McDaniel Nall, 
Robinson, House <6 Moses and TV . R. Donham, for 
appellee. 

MCHANEY, J . Appellant and four others organized 
the Benton Trust Company as a banking corporation on 
December 4, 1930, showing a paid-up capital of $50,000 
and surplus of $5,000, they owning all the stock and all 
being officers and directors, appellant being the president. 
On the same day they borrowed from the Union Trust 
Company of Little Rock $39,500, executing their demand 
note therefor signed by the five of them, which, together 
with 05,450 in sundry checks, making a total of $55,000, 
was -deposited in said Union Trust Company to the credit 
of . the Benton Trust Company, hereinafter called the new 
bank, for which a duplicate depOsit slip was delivered
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to them showing such deposit. On the same day said 
parties called on the, BankCommissioner, presented their 
articles of incorporation, exhibited to him said duplicate 
deposit slip and represented, o him that the named cap7 
ital. and surplus:in the : new bank had -been fully paid in 
cash'by them. Thereupon, the Bank Cominissioner issued 
and deliwred to them a charter for the 'new bank. On 
the same day the new bank entered into a written contract 
With the Bank d'OMmissioner to pUrChase the . aSsets of 
the insolvent Benton Bank Trust CompanY, then in the 
hands of the comMiSsioner for liquidation, in which it 
was ' 'stked that the capital' and surphis Of $55,600 had 
heen . fUlly paid in cash. ThiS contract Was presented tol 
and aPproved by the Saline ChancerY Court On the peti-
tion of the cothmiSsioner Deceniber 5, 1930, and said new 
bank thereupon opened for business. 'On the same day 
an entry was made in the books of the new bank showing 
it fiad on dePoSif in the Union Trust Company $55,000. 
Three days thereafter, Dedember'8, one . of the organizers 
took the duplicate deposit Slip back to the Union Trust 
CoMpany, surrendered it,:and receiVed in exchange Ifiere 
for said note for $39,550 and a neW thiplieate dePosif 
slip for $15,450 to the 'credit of the new bank. Up *to tha. 
date, December 8, no entry had been'made on the books 
of the Union TruSt Company . showing . the' original trans-
action. On the same day, Deceinber 8, entries were made' 
on the books' of the new 'bank, One : crediting: the 'Union 
Trust CoMpany with $55,000; and another charging it 
with $15,450. ' The new bank continued in business less 
than one year, was found to , be insolvent and Was , taken. 
over for liqUidation by the iBank CommiSsioner. On dis-
covery of the facts by the commissioner, he brought this 
action against appellant and the other organizers to 
recover, the sum of $39,550, alleging that they were 
jointly and 'severally liable to him as commissioner in 
charge of the new !:bank, "said indebtedness being for 
money had and receiVed- . the defendants and unlaw-
fully and without right 'appropriated by them for the 
purpose .9f paying their lindividtial note, as' aforeSaid." 

Trial resulted in a decree against appellant and the 
four others for the amount claimed. -In its findings 'of
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fact the court waS of the opinion that the $39,550 trans 
action with the Union Trust Company was a "paper' 
transaction; "that said sum of $39,550 is an unpaid stock 
subscription on the part of the defendants herein for 
which they are jointly liable and that judgment should 
be entered against them for such sum, together with the 
cost of this action." Appellant alone has appealed. 

The language last above quoted forms the basis of 
the principal attack on the decree, it being contended that 
the decree is at variance with the pleadings and proof ; 
that the action was one for conversion of the funds of the 
new bank, but that the trial court, without any evidence, 
treated it as one for stock subscriptions. Assuming with-
out deciding that appellant is correct in this contention, 
still it can avail him nothing if the decree of the court 
is right. There is no rale better settled in this court than 
that appeals in equity cases are tried here de novo and 
that a correct decree based on an incorrect reason is no 
ground for reversal. In other words, if the decree is 
right, it will 'be affirmed, even though the trial court 
reached its conclusion by an erroneous route, as said in 
Gage v. Ark. Central Rd. Co., 160 Ark. 402, 254 S. W. 665, 

The evidence in this case is undisputed. Neither 
appellant nor the other organizers testified, nor did they 
offer any testimony in their behalf. It is not denied that 
they deposited the $39,550 in the Union Trust Company. 
to the credit of the new bank. This represented the value 
of so much stock issued to them. They represented to the 
Commissioner that they had paid for their stock in full 
and in cash, exhibiting the duplicate deposit slip. The 
Commissioner issued a charter to them in good faith, be-
lieving they had paid for their stock, which in fact had 
been paid for. The deposit in the Union Trust Company 
was the property of the new bank, and it could not law-
fully be used to pay their individual debt. The course 
pursued amounted to a fraud on the bank, the commis-
sioner and all of its creditors who became such on the 
faith of its capital and surplus having been fully paid. 
By the entries made on December 8, 1930, the capital 
stock of the new bank was impaired to the extent of $39,-



550 and the bank was then insolvent under the definition 
of insolvency in § 717, Crawford & Moses' Digest, sub-
division 4. • 

The net resUlt of the whole transaction with the 
Union Trust Company was that appellant and the other 
olianizers paid their individual debt with.the funds of 
the .new. bank, and thereby became indebted to . it in said 
sum.. No effort was made to show that they had paid 
the new bank said sum or had in any manner . discharged 
same. The decree of the court adjudging them to be so 
indebted is therefore correct, no matter , what reason was 
given therefor.. 

Affirmed.


