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CHICAGO, ROCK ISLAND & PACIFIC RAILWAY COMPANY
v. COOK. 

4-3101 

Opinion delivered October 2, 1933.- 

1. *RAILROADS—FAILURE OF KEEP ,LOOKOUT.—Evidence held to support 
a finding that defendant's motorman was negligent in f ailing to 
keep a lookout and to give warning signal to deceased who was 
lying on defendant's track. 

2. RAILROADS—BRINGING CAR UNDER CONTROL.—An instruction that 
the motorman had the duty to bring the motor car under control 
upon discovering an object dangerously near the track in order 
to determine whether the object was animate held proper under 
the evidence. 

Appeal from Dallas Circuit Court; Patrick Henry, 
Judge; affirmed. 

Thos. S. Buzbee, for appellant. 
D. D. Glover and W. H. Glover, for appellee. 
HUMPHREYS, J. Appellee, in his own right and as 

administrator of the estate of his son, Rayburn Earl 
Cook, brought suit in the circuit court of Dallas County 
against appellant to recover damages for the death of 
his son caused through the alleged negligence of its 
motorman operating its motor car by failing to keep a 
lookout; by failing to discover the peril of deceased; 
by failing to blow the whistle or ring the bell, or to give-
any signal whatever to warn deceased of his impending 
danger. 

Appellant filed an answer denying each allegation 
of negligence and alleging that the death of deceased 
was the result of his own negligence, averring the truth 
to be that the deceased laid down flat on the ends of 
ties outside of the rail and that, although appellant's 
motorman was keeping a constant lookout and saw some-
thing along the side of the track, he could not and did 
not realize that it was an animate object and did not 
think it would interfere with the running of the motor 
car until he came so close to it that it was impossible 
for him to stop the motor car in time to prevent the 
injury and death of deceased.
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The cause, was submitted_to tbe jury upon. the plead-
ings, testimony, and instructions • of the court, which. 
resulted in a verdict and judgment in favor of appellee 
for $1,500 for the loss of services of his son, and to him 
as administrator of deceased's estate for $500, from 
which is this appeal. 

Appellant's first contention for a reversal of the - 
judgment is that the verdict and consequent judgment 
are not supported by any substantial evidence. The 
arguinent is made that the motorman was the only eye-
witness to the. tragedy, and that his testimony through-
out was consistent and uncontradicted, and was to the 
effect that the deCeased was killed without any fault or 
negligence on his part. He testified that the motor car 
was moving at a speed of about forty-five miles an hour 
in a southerly direction- on a practically straight track ; 
that he was keeping a constant lookout and did not dis-
cover that deceased, who was lying flat down on the ends 
of the ties outside the rail, was animate until he was 
within two hundred feet of him; that he immediately 
applied the emergency brakes and gave three blasts of 
the whistle, but was unable to stop the motor . car before 
running over him; that the motor car stopped about two 
hundred feet after it passed over the body; that he 
backed up and stopped opposite the body and on alight-
ing found the boy dead; that he blew the whistle for the 
crossing south of where the body was lying at the proper 
place, and that about the time- he did so he diseovered 
that the object he had seen before he blew the whistle for 
the crossing was alive ; that up to that time he thought 
the object he had seen was a piece of paper. 

It is undisputed that the boy was killed about one 
mile south of Bunn, and that the track was practicallY 
straight between the two points, the curve therein being 
so slight it would not obstruct the view; and that there 
was nothing else on the right-of-way to obstruct the view. 
Evidence was introduced by appellee to the effect that 
the motorman did not blow the whistle as he stated' for 
the crossing south of where the boy was sitting or lying 
and tended to show that about ten or fifteen minutes
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before the train passed, the boy was sitting on the edge 
of the track; also evidence showing that subsequent tests 
were made which revealed that a person standing at Bunn 
could see and distinguish a man at the point where the 
boy was killed either sitting or lying down, and that one 
standing where the boy was killed could see and dis-
tinguish a small dog at Bunn; also evidence to the effect 
that the deceased did nof die immediately as . stated by 
the motorman. 

We think the evidence introduced by appellee de-
tailed, in substance, above was amply sufficient to war-
rant the jury in finding that, had the motorman been 
keeping a proper lookout, he could, in the exercise of 
ordinary care, have distinguished the deceased from a 
piece of newspaper when he first observed the object, at. 
which time he could have stopped the motor car and 
preventedthe injury and death. • 

Appellant next contends for a reversal of the judg-
ment because the court gave appellee's instruction No. 5, 
which is as follows :	 • . 

"You are instructed that if you find from a pre-
ponderance of the evidence in this case that the operator 
of said motor car discovered an object on or dangerously 
near its track, and that he could not tell whether it was 
animate or inanimate, that it became and was his duty 
to exercise ordinary care to bring said motor car under 
control so as to aVoid striking said object or person as 
it was found to be, and if it negligently failed to do this 
and thereby caused the death of the said Rayburn Earl 
Cook, it will be your duty and f,Tou are instructed -to find 
for the plaintiff."	 - 

Appellant argues that the instruction was ,not with-
in the allegations of negligence. The instruction was 
responsive to the issue tendered by dppellant in its an-
swer, and within the issue invoked by appellee under 
the lookout statute. Appellant introduced evidence in 
support of the issue tendered. It was therefore proper 
to instruct the jury relative to the issue and evidence 
introduced. It certainly is the intent of the lookout 
statute to require those operating trains when they dis-



cover an object on or dangerously near the track to 
exercise ordinary care to ascertain whether the. object 
is animate or inanimate, and during the interval of doubt 
to put the train in control so as to stop same in the event 
the object proves to be animate. Unless this is the rule,- 
' the lookout statute would amount to nothing. Appel-
lant argues, however, that the instruction ignores the de-
fense of contributory negligence. Contributory negli-
gence is no longer a defense in this State for a personal 
injury or death caused by the running of trains except 
for diniinishing the damages in proportion to such negli-
gence. Section 8575 of Crawford & Moses' Digest. Ap-
pellant asked no instruction on comparative negligence 
pursuant to said statute. Appellant also argues that said 
instruction No. 5 is in conflict with instructions Nos. 3 
and 4 given at the request of appellant. We have not 
been favored with any more than a suggestion that an 
irreconcilable conflict exists between the instructions. 
After a careful reading of them, we are unable to dis-
cover any conflict. 

No error appearing, the judgment is affirmed.


